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Introduction

There are four essential approaches to remedies as a subject:

L.

Monistic Approach — what we are looking at is the relationship between rights and remedies
(there is no right without a remedy nor a remedy without a right). This approach would say that
the sole goal of remedies is simply to maximize the substantive right that is being raised. The
entire focus is on identifying the substantive area of law and remedies poses as an afterthought.
The goal of remedies is to maximize the right that is being determined. The notion of
completeness is important. A number of factors ought to be looked as, such as remoteness,
causation, mitigation, specific performance, injunctions, collateral benefits, punitive damages,
and restitution;

Distinct Subject Approach — remedies as a subject has a distinct area from the area of law. This
approach identifies the differences between right and remedies. There are distinct structures
between the analysis of rights and of remedies. Under the title of right we should first look at the
ideal and ask what ought the law to be whereas the remedy approach is what is realistic. Should
you look at the right and make a determination based upon what the law ought to be or look at the
situation and make a realistic assessment? Also, the right looks at the principles while remedies
takes a pragmatic approach and considers what the fair solution would be to the problem. Rights
assert that there is a clear winner over the other while the remedies approach is much more
interest balancing trying to make an accommodation between the parties. Rights are supposedly
certain and known clearly in advance while remedies are generally discretionary; it is dependent
upon a judicial appraisal of the fact. Finally, rights tend to be drawn in the abstract (aspiration)
whereas remedies are highly particularized and the focus is on the facts between the parties;

Integration Approach — there are distinctive structures between rights and remedies, but there is
much more integration between the two. A judge goes between right and remedy using each one
against each other — each get shaped by the other;

Structural Functionalist Approach — this approach does not purport to make any link between the
right and the remedy.
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Injunctions

Injunctions in General

There are a number of different injunctions. An interlocutory injunction is any injunction given prior to
the commencement of any substantive trial of the merits. Ex Parte means without notice to the other side
while on notice is simply an expedited process. An Interim injunction is an injunction that is granted for
a defined period of time. Normally, an interlocutory injunction granted is ordered on an interim basis so
that the ex parte party may return to the Court and defend him or herself.

Interlocutory injunctions can be both prohibitive and mandatory. A prohibitive injunction prohibits the
continuation of a particular course of action. A mandatory injunction orders the Defendant to do
something positively to prevent the further incursion of an injury. Both prohibitive and mandatory
injunctions may, once the trial of the merits is complete, become a permanent injunction. Finally, a quia
timet injunction may be given as a permanent remedy in advance of any actual injury being experienced
by the plaintiff.

When we talk about interlocutory injunctions one should note that the main reason is to put the parties
into a sort of holding pen until the trial of merits can take place. The mechanism is used to control the
period of time so that no further rights are infringed before trial. At trial, the issue turns to whether the
injunction ought to be ordered as a permanent remedy.

There are three basic requirements needed to support an injunction along with issues of supervision:
1. Rights — The plaintiff needs a cause of action;
2. Damages — The granting of an equitable remedy requires that the damages are an inadequate
remedy; and,
3. Balance of Convenience — There can be no impediment to the court’s discretion to grant an
injunction.
4. Issues of Supervision

1. Inadequacy Of Damages

The more important thing in terms of the granting of injunction is showing that damages are an
inadequate remedy. The concept of irreparable harm and damages are often used synonymously. There
are a number of possible meanings:

1. Damage to person or property that is impossible to repair;
Damage to an interest not susceptible to economic quantification;
A legal wrong that causes no financial or economic harm;
Damages are ascertainable but are not likely to be recovered;
Damages are a threat to an interest that is so important that a substitutionary remedy (damages) is
inappropriate; and,
6. An injury has not yet occurred or the wrong is continuing.

nkwd

The notion of irreparable harm is multi-faceted. The Courts never define irreparable harm in one
particular way to the exclusion of all others.

There are a number of criteria used to evaluate perpetual (permanent) injunctions. The notion of
inadequacy of damages is important in terms of determining whether to grant a permanent injunction.
There are two distinct advantages that damages has over an injunction as a permanent remedy:
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1. With an injunction it can be said that it is binary in effect (granted or denied) whereas damages
vibrate flexibility. A damages remedy may be adjusted to meet the needs of a particular case. A
concept of mitigation can be applied to damages; and,

2. Damages are a passive response to right a Plaintiff’s wrong whereas an injunction is a direct order
by the Court to the Defendant to do something. Any failure to comply exposes the Defendant to
be in contempt of the Court’s power.

Equitable remedies, therefore, appear to be a more coercive way to ensure compliance. Being cited for
contempt of Court a Defendant may be imprisoned. The contempt powers may follow very quickly
whereas the enforcement of damages may flow very slowly. The weakness of a damages remedy implies
that all rights may be bargained away for a monetary equivalent. Damages works on the premise that all
rights can be substituted for money. The notion of inadequacy of damages at the stage of a permanent or
mandatory injunction was initially seen as a threshold test — it had to be proven before access to the
remedy. The more modern concept is to give heed to the inadequacy of damages, but it is put in a mix
with a number of other criteria. In other words, it is no longer a threshold test, but rather an important
factor. In this light, an injunction may be coupled with damages or damages may be granted in lieu of an
injunction. Also, another form of injunction has been developed — the compensatory injunction where the
plaintiff compensates the defendant for the loss of the right to do a certain thing.

2. The Protection of Rights

There are no limits on what causes of action can get equitable remedies — any cause of action will support
an injunction so long as the other criteria can be met. At the interlocutory stage, so long as there is a
reasonable probability that the cause of action will satisfy the court then the first requirement has been
met. For instance, in a case where a husband sought an injunction stopping his wife from having an
abortion, the court held that the husband could not base the claim on a cause of action, but rather as some
fanciful right and the application failed.

Calabresi and Melamed identified a number of rights and linked a number of remedies for those rights:

Inalienable rights » Inalienable » Criminal Sanctions
Constitutional

Protection of » Property Rules > Injunctions
Property

Other Rights Contractual . Liability Rules o Damages
Bodily Integrity

There is a degree of flexibility between the right and the remedy. It cannot simply be said that a
particular right involves a particular subject and therefore the remedy that would flow corresponds as
above. It is much more dynamic and subjective — who is asserting the right and what is the interest being
pursued?

We often say that when there is a compelling state interest to land, we do not apply a property rule.
Instead, the land is expropriated, without any right of the individual to seek an injunction, and the
individual landowner is compensated monetarily. It is not always correct to say that one has a property
right and therefore is entitled to injunctive relief. There is significant malleability between the right and
remedy, which depends largely on contextual factors and party interest. What are the factors that ought to
be looked at in concluding the most applicable and effective remedy?
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The full context in which a right is being asserted is going to be factored into any consideration of the
appropriate remedy that ought to be applied.

Hypothetical — Ross Pediatrics

Both companies are breaking the voluntary World Health Organization Code, but there appears to be no
legal requirement to follow the Code. The plaintiff may put fourth three causes of action:

1. Unfair and misleading misreprentation;
2. Numerous falsehoods and trade libel; and,
3. Unlawful interference with economic relations.

Mead Johnson’s immediate concern is that if Ross Pediatrics is able to put forward the statement, it will
have an adverse effect on their sales. Mead Johnson would likely apply for an interlocutory injunction.
Mead Johnson will have to show proof of irreparable harm. While Mead Johnson may attempt to
quantify their damages based on projections of loss of market share we will still run into some causation
issues. In the granting of equitable remedies there are some issues that surface all the time:

1. Proof that the common law remedy is inadequate — the Plaintiff is suffering some irreparable
harm; and,

2. The equitable remedies are always regarded as being discretionary — one has a right to damages if
they can show and action and proof of loss.

Should non-compliance with the WHO Code be applied to grant an injunction? In this case an
interlocutory injunction was granted. The Defendant was stopped from producing the inaccurate or
misleading advertising. It is important to identify the scope of the particular injury that is being alleged.

3. Benefit versus Burden

Where the cost of compliance with an injunction would significantly exceed the damages a court would
award in compensation it is unlikely that an injunction will be granted. On the other hand, difficult with
quantifying the plaintiff’s loss coupled with reasonableness in pursuing an injunction will result in the
injunction being granted, unless the burden on the defendant is so overwhelming.

The benefit that a plaintiff gets from a particular judgment should correspond with the effect of the
granting of the remedy. This is particularly useful when the plaintiff acts on irrational motives. The
Court undertakes to ascertain the benefit that will be gained by the plaintiff and if that benefit far
outweighs the cost to the defendant, then the injunction may be denied.

4. Supervision

There are a number of problems associated with the granting of and enforceability of injunctions:

(a) Problems associated with the possibility of repeated applications to ensure compliance — we know
that courts are busy places and the fact that litigants might make repeated applications for
compliance would waste precious time;

(b) Problems associated with the engagement of supervisors by the court — the courts do not have
personnel to go out and ensure that injunctions are complied with and check on performance;

(c) Problems associated with the impact of the court’s order beyond the litigants — the courts are
concerned with whether it is going to overlap into the powers of other government machinery.
Ought courts to be concerned with this potential overlap;
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(d) Problems associated with the cost of compliance placed upon the defendant — can the court give
sufficient specificity of the order such that the defendant knows what it has to do so that a proper
cost/benefit analysis can be completed?

An issue with supervision is the distinction between prohibitive and mandatory injunctions. Courts have
concluded that it is easier to grant a prohibitive injunction than a mandatory injunction — the feeling was
that there was more cost involved in a mandatory than a prohibitive injunction. The tendency now is not
to get bogged down with the form, but to make the assessment of whether it will involve costs or not and
an also of what the litigants want the remedy to do.

Quia Timet Injunctions

What we are contemplating here is that there is no evidence of actual loss to the plainiff at the time that
they are seeking a permanent remedy. This type of injunction is a remedy in advance of any actual loss to
the plaintiff. Note, the common law remedy requires the cause of action and evidence of loss. This is a
question of saying that there is a real risk or some risk that this is going to happen and should the court

give an injunction now to ensure that it will not happen.

There are a number of specific requirements for this permanent injunction:

1. A legal cause of action;

2. Proof of irreparable harm;

3. Proof of imminent harm (temporal sense — looks at timeliness) or that the action is not pre-mature
(probability of harm — factors supporting action have crystallized);
4. Proof that the apprehended damage, when it comes, will be substantial.

Fletcher v. Bealey (1885) Ch. D.

Facts

Holding

Ratio

o The plaintiff is a paper
manufacturer drawing water from
the river

o The defendant is up river who
stores vat wastes that could
potentially ooze out and into the
river, which would cause problems
relating to the quality of the
plaintiff’s paper

o Plaintiff is seeking a remedy
ensuring that the vat wasted does
not leech into the river

o Defendant is leasing the land and
will come to expiration

o The plaintiff must prove (1) a legal
cause of action; and (2) have proof
of irreparable harm — if and when
this harm comes it will be of such
a magnitude that it will be
impossible for the plaintiff to
protect him or herself

o The court realizes that there is an
absence of current harm so it adds
an opportunity to show proof of
imminent harm and proof that the
apprehended damage would be
substantial when it comes

o In order to grant a quia timet
injunction, the court must be
satisfied that:

1. A legal cause of action exists;

2. There is a threat if imminent
harm;

3. The apprehended damage will
be substantial;

4. The harm will be irreparable

Palmer v. Nova Scotia Forest Industries (1984) NS TD

Facts

Holding

Ratio

o Herbicides have the potential of
affecting the ground water, which
would eventually have an impact
on the drinking water

o The plaintiff brings an action to

o Plaintiff is not able to provide
sufficient proof that health is going
to be at risk

o There is a concern that the
granting of a quia timet injunction

o A quia timet injunction ought not
to be used to stifle innovation
and/or development
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prevent the spraying of these
herbicides

o The plaintiff alleges that if the
water is contaminated then there is
a health risk to the community

may curb innovation and
development — the injunction
should not have this effect

Hooper v. Rogers (1975) CA

Facts

Holding

Ratio

o There was a fear that the
defendant’s, who altered the grade
of their land, exposed the
plaintiff’s building to erosion
exposure and potential collapse

o The plaintiff was awarded a
damages in lieu of a mandatory
injunction

o The defendant appealed arguing
that damages could not be awarded
until actual damage was sustained
and that damage to the building
was not imminent

o Issue: Can damages be granted
without actual loss?

o There has to be a high probability
of the coming about of irreparable
harm — the plaintiff has shown a
high probability that damage to the
property is an inevitable result of
the plaintiff’s actions

o Imminent harm does not simply
refer to a quantification of time, it
is also related to the probability
that a particular event might
happen and there is nothing that
either party can do to prevent it

o Imminent harm relates to both a
quantification of time and the
probability that a particular event
might occur

o The event referred to must be such
that neither party can do anything
to prevent it

Mandatory Injunctions

A mandatory injunction is also quia timet in its effect as the plaintiff is trying to stop an event.

Redland Bricks v. Morris (1970) Eng HL

Facts

Holding

o Defendant is mining for its brick-
works land below the plaintiff’s
property

o The mining threatens to bring
down his property

o The plaintiff seeks an injunction
ordering the defendant to do
restoration work

o Defendant argues that such an
order would cost 35,000 pounds
while the market value of the
building is 12,000

o The cost of compliance far exceeds
the benefit being obtained

o There comes a point in time where the court will not order an injunction,
the court will consider the following factors:
1. The plaintiff must show a very strong probability that grave damage

will accrue in the future;

2. Damages would be an inadequate remedy;

3. Whereas the cost to the defendant is not a consideration when deciding
to grant a prohibitive injunction it is important when granting a
mandatory injunction (where the defendant has acted wantonly, the cost
of repairs goes against the defendant and where the defendant has acted
reasonable, the costs will be considered where (1) no legal wrong has
yet been committed; and, (2) the plaintiff still has a remedy for damages

at common law

o This is a case where some expenditure would be justified, but an injunction
in absolute terms would not be reasonable

Concern: you should always remember what it is that you are seeking. The Plaintiff has the responsibility
to show the court what an appropriate remedy would be. Interestingly, if you ask too much you may end

up with nothing even though it is in the discretion of the Court to vary.
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Injunctions to Protect Property Interests

Trespass

The difficulty in this area is that the courts have traditionally accorded their greatest rights to the
protection of property. Where we have a growing industrial economy, however, the need to utilize land
effectively needs to be accommodated. What then do we do with the trespasser? Courts have been
reluctant to accord a trespasser a private power of expropriation. If the courts were to use the damages
remedy frequently it would begin to undermine the sanctity of property — any trespasser would have a
private power of expropriation for money. There are three approaches to granting a damages remedy:

1. Damage — Compensate the plaintiff for damage caused by the trespass and add punitive damages

where the defendant’s actions involve malice and deliberateness;
2. Opportunity Cost — Compensate for the lost opportunity to bargain for the use of the property; or,
3. Restitution — Compensate plaintiff with expenditure saved by the defendant

The court will consider a number of factors when determining whether to grant an injunction or order
damages in lieu of an injunction under the Courts of Justice Act. Another option for the court is to grant
the injunction but suspend its operation. The court will look to the following general factors:
1. It is difficult to deny an injunction where there is a direct infringement of plaintiff’s property;
2. Deliberateness supports an injunction while inadvertence may justify suspension;
3. The plaintiff’s motive for wanting the injunction is irrelevant;
4. The social importance of the defendant’s work is not relevant except to tip the scale towards the
idea of suspension;
5. The suspension of an injunction may be justified by the temporary and inadvertent nature of the
trespass, but there ought to be some sort of compensation for the suspension; and,
6. Where the trespass is continuing and permanent the courts have put into balance the costs of
compliance against the value of the encroachment to the plaintiff.

Goodson v. Richardson (1874) Ch. App.

Facts Holding Ratio
o The defendant wants to lay water o An injunction should be granted on the basis that | o A plaintiff is entitled
pipes across the plaintiff’s land to the plaintiff is entitled to protect the exploitative to exploit his own
supply water to another town value of his property — it is the ability to exclude property and exclude
o The fact that the defendant has to go that gives the plaintiff’s real property its value others, this is what
under the plaintiff’s property gives o It does not matter how viciously or irrationally gives real property its
the plaintiff a fair amount of power motivated that the plaintiff is value

Woollerton and Wilson Ltd. v. Richard Costian (1970) WLR

Facts Holding Ratio

o Defendant is building an o The fact that the plaintiff has not suffered any o A court may order and
office building using a harm is not a reason to deny an injunctive order, suspend an injunction from
crane that swings across but rather a reason for granting an injunction trespass if:
the plaintiff’s land, the o Court grants an injunction, but suspends it 1. The defendant’s conduct
crane is the best method o The suspension was motivated by the following has social utility;

o The defendant tried to factors: (1) The defendant’s actions were not 2. If the defendant does not
negotiate a right to deliberate — but rather inadvertent; (2) This is a act deliberately to
trespass with the plaintiff temporary trespass; (3) There is no injury to the trespass; and,

o Plaintiff has suffered no plaintiff — only a risk; (4) The defendant’s work is 3. If the trespass is
harm important; and, (5) There was no alternative to the temporary

defendant but to proceed in this way
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John Trenberth v. National Westminster Bank Ltd (1979) Ch.

Facts Holding Ratio
o Defendant received a municipal order | o The defendant’s actions were deliberate o An injunction should be
requiring it to undertake restoration o The injury to the plaintiff is nominal granted as of right in a
work to its building, but must trespass | o The notion in Woollerton is inappropriate trespass case
in order to do it — an injunction should be granted as of
o Defendant asked for permission and right in a trespass case
was denied — he went ahead anyway

Note: The Municipal Act provides the municipality with the authority to pass by-laws granting a power
of temporary trespass when it orders restoration on a building.

Nuisance

The notion of a nuisance is much more fluent than a trespass. A nuisance is some indirect or continuing
interference with one’s enjoyment of the land. There has to be some unreasonable usage and some
substantial interference with the use and enjoyment of the land. Nuisance is indirect while trespass is a
direct interference. Both parties, however, have the right to exploit their land to the fullest opportunities.
Nuisance, because it is normally dealing with air, water, and noise, is much harder to measure or control.
As such, we accept higher policy standards allowing for nuisances when the social utility is considered.

Factors Favoring an Injunction

There are several factors we can point to that favor an injunction to protect property in nuisance cases:
1. The courts will be seen as sanctioning private expropriation when damages are routinely given;
2. Itis unlikely that the defendant will be able to compensate all those suffering harm; and,
3. Injunction may be a more long-term solution

Factors Favoring Damages
There are two general factors to consider that favor damages:
1. Where the interest protected by the injunction is disproportionate to the social cost involved; and,

2. If a compromise can be found that involves some payment

Miller v. Jackson (1977) Eng CA

Facts Holding
o During a cricket match balls o Denning: This does not constitute a nuisance as the community interest in
would often be sent into the cricket far outweighs the possibility of the plaintiff being hit
plaintiff’s property 02" Judge — nuisance does here exist, but the public interest tips the favor
o The plaintiff alleges that the away from plaintiff
activities of the club is causing | o 3" Judge — the public interest is sufficient to postpone — grant the injunction
a nuisance — interference but suspend its operation

Petty v. Hiscock (1977) Nfld

Facts Holding

o A soccer team kept kicking soccer | o An injunction should be granted
balls into the plaintiff’s property o The injury to the property was likely greater than the interest obtained
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Kennaway v. Thompson (1981) Eng CA

Facts Holding
o Noise generated on a lake | o Court orders a series of performance standards — speed boat racing can be performed
by boats is affecting the on certain days, but on other days the decibels cannot exceed a certain level
enjoyment of an o The court is sensitive to competing interests and implements performance standards
adjoining property owner | o Ratio: The court may order an injunction outlining specific performance standards in a
on his land nuisance case when there are equally competing interests

Ward v. Magna International (1994) ON Gen Div.

Facts Holding
o Magna had purchased a park reserve for their o Court grants performance standards
employees o Restrictions were placed on the amount of noise that
o The employees would use it for recreational purposes, could be generated and the intensity of the use that
which annoyed some of the neighbors could be made of the land
o The neighbors brought an action for the noise nuisance | o Performance standards were imposed to provide half-
way points between the litigants

Sharpe’s Analysis to Injunctions

Sharpe wants to identify how complex the policy choices are in nuisance cases and how to develop an
effective remedial regime in this context. There are three levels of protection, which the law can accord
(taken from Malamed and Calabresi):
1. Property rules — person must buy the right from the holder in a voluntary transaction
2. Liability rules — commodity is exchanged at an objective judicially determined value (damages)
3. Inalienable rules — the law does not allow the transfer of the right at all — most constitutional
rights are of this type i.e. the right to vote, anti-discrimination provisions.

Boomer v. Altantic Cement Co. (1970) NY CA

Facts Holding

o Plaintiff’s land adjoins | o Injunction is denied based on the consequences that would follow economically if the
cement factory plant was ordered to shut down as against the benefit being obtained

o Plaintiff wants an o The majority, as an alternative, suggest damages might be a good remedial option
injunction stopping the | o A lump sum of $180,000 might be tendered to the plaintiff in exchange for the
operation of the cement prevention of any subsequent suit against the defendant — a servitude
farm, which causes o Dissent — it is not the function of the court to license these types of uses. The court is
noise, pollution, etc., there to protect individuals and should not be swayed by utilitarian arguments

It is doubtful that any court in Canada can create servitude on the property and make it binding on
subsequent purchasers.

A problem with damages as a remedy is that if you have a widespread nuisance, are you going to have all
the litigants there who are suffering from the particular nuisance? Are you going to make a proper
calculation for damages against the defendant? Equally, where a multitude of defendants are creating a
nuisance you might have a number of causation problems — freeloader effect may exist as only some of
the parties are being burdened with the remedy. Thus, there are always difficulties with the quantification
of damages and who ought to be liable. Consider also that the more widespread the nuisance becomes, it
crosses into the field of a public nuisance as opposed to a private nuisance. The Attorney General then
brings the action forward. At this level, there is a far greater likelihood that the Attorney General will get
the injunction and not be limited to the damages remedy.
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Facts

Holding

o A developer has been able to purchase land outside Sun
City in Phoenix — the land has been taken and transformed
into a residential community from a feed lot

o The surrounding existing uses as feed lots is not delighting

the new residences

o A compensatory injunction is granted
o The plaintiff developer has to provide
compensation to the displaced ranchers

Is this result just? Consider that the developer has been able to purchase the land at a very cheap price
and develop the area. Should the defendants be able to share in some of the value? If there were multiple
potential plaintiffs it would seem unfair that some get levied with the damages and some do not.

Freeloader Effect — is it not a disincentive for a plaintiff to bring an action? If you want the injunction
you have to pay the compensation ... if you bring into the matrix the fact that a nuisance might have to be
stopped, but you may be compensated, why should an individual be persuaded to stop if s/he knows s/he
may be compensated in exchange for the injunction?
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Injunctions to Enforce Public Rights

A lot of the issues raise the question of standing — does the party have the right to pursue a particular
action? A number of cases deal with the simple question of whether or not the individual has the right to
bring the particular injunction action.

What constitutes a public nuisance and when can the AG seek an injunction to enjoin the public nuisance?
When can a private citizen seek an injunction to enjoin a public nuisance? When can the AG seek an
injunction to enjoin a criminal act? When can a private citizen seek an injunction to enjoin a criminal
act? When can a private citizen challenge the exercise of the AG’s discretion to refuse to allow his/her
name to be joined in an ex relator action (stand in the shoes of the AG)?

Public Nuisance
Standing of the Attorney General

A public nuisance is one that is so widespread in its range, or so indiscriminate in its effect, that it would
be unreasonable to expect one person to take proceedings on his or her own responsibility, but that it
should be the responsibility of the community at large to put a stop to the nuisance. We now have a
public officer before the court whose responsibility it is to say what the public interest is. This does not
necessarily mean that the court follows precisely that opinion, but it does not have to enter into conjecture
as to what the public interest arguments are. The AG does not have to show that the common law
remedies are inadequate. The court will assume, because the AG is bringing the action, that there is
justification for the remedy sought.

AG of BC v. Couillard (1985) BC

Facts Holding

o There is a soliciting of people in | o The injunction is granted
downtown Vancouver, whichis | o Although the underlying action is criminal only the civil burden must be met
decided as bad for the reputation | o There is a lower standard here than in the criminal courts — it is only on the
of Vancouver and is annoying the balance of probabilities and not beyond a reasonable doubt
residents and tourists in that area

AG of Nova Scotia v. Beaver (1985) NS CA

Facts Holding
o Similar facts as above, o Injunction was denied
just in Halifax o The AG has not done enough in terms of utilizing the criminal law

o The court is concerned with issues over the lower standard or burden of proof
o The court is declining the grant, not refusing to exercise discretion

Once the AG has shown a public nuisance exists the court has the discretion to grant or deny an
injunction. Large crowds, pollution of beaches, solicitation on streets, etc., can give rise to public
nuisance litigation. Rarely will the court give damages. The AG does not have to show actual or
potential damage. The harm to the public in breaching the law is sufficient to justify the injunction.

Standing of the Private Citizen

When can a private citizen get an injunction to prevent a public nuisance? A private citizen has no right
to an injunction to prevent a public nuisance unless s/he can show that s/he has standing to bring such an
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action. To have standing, the individual must demonstrate a ‘special interest’ that is beyond the general
interest of the community at large.

A special interest must be something that is ‘direct and substantial’, and is of the type that is a ‘difference
in kind and not merely of degree’. For instance, in a prostitution case it can be said that all the residents
are being inconvenienced as they walk down the street, but one might say that if it occurs outside of a
hotel and deters people from staying there, then the hotel may have suffered a special interest of a
different kind: residential inconvenience versus hotel pecuniary interest. A special interest is not proven
if the plaintiff can only show that s/he will suffer a loss through incurring the cost of the litigation, or
simply right a wrong, or win a matter of principle.

Enjoining Criminal Acts
Standing of the Attorney General

Where the law has been flouted by repeated breaches or where the penalty is inadequate, the AG may
gain standing to enjoin a criminal act. There comes a point in time where the AG cannot tolerate a
continued flouting of the law — the civil law injunction may be relied upon. The benefit for the AG is that
now if the individual continues violation, s/he has committed a contempt of court, which can lead to
imprisonment and other remedies and fines that may far exceed the potential penalties imposed by the
original legislation. Once the courts contempt power is raised, the individual loses his or her power to
raise any constitutional issues — the only issue of the court is the individual’s observance of the court
order. There is no ability to question the granting of the injunction at that stage. Where an injunction is
sought to enforce a criminal code provision there is normally a higher standard.

Standing of the Private Individual

It is always open for an individual to bring a right of private prosecution. However, the AG has an
absolute right to stay or take control of those proceedings at any time. The individual may take an interest
as part of an ex relator action. The individual would bring the action in the name of the AG. In this
situation the individual will be responsible for the full cost of carriage. Still, however, the AG has a right
to step in or stay the proceedings at any time. This raises the issue of whether and when can the
individual get the ex relator action or challenge the AG’s discretion not to allow such an action.

Gouriet v. Union of Post Office Workers (1978) HL

Facts Holding
o The union of post office workers is declining to o There is an acceptance that such a politically charged
process mail that is being sent to S. Africa from the issue should be dealt with by the AG
United Kingdom o The court is concerned about allowing any individual
o Gouriet is a concerned citizen who requests standing to come to the court to challenge politically charge
of the AG who declines the ex relator action issues
o Issue: Can the individual challenge the AG’s decision
not to grant standing?

Is Gouriet good law in Canada? Is there a way to challenge the AG’s discretion whether to grant the ex
relator application?

There was a trilogy of cases that arose that said, when an individual is going to be given standing to
challenge a constitutional issue of government. The trilogy gives criteria on how to give an individual
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standing. This was seen as liberating standing in Canada, but was a response to the fact that we had a
new constitutional order. The individual had to satisfy the court of the following:

1. The individual had to have something appropriate for judicial determination;

2. The citizen had to have a genuine interest; and,

3. There was no other reasonable or effective manner to bring the issue before the court.

Findlay v. Min. of Finance — an individual was allowed standing, not only to challenge constitutionality,
but also to challenge administrative action. This, in effect, lowered the standard of judicial review. The
question to ask is, when the AG exercises its discretion, does the individual now have standing under the
Findlay case to bring an action?

League for Life v. Morgantaler (1985) Man QB

Facts Holding Ratio
o Plaintiff was trying to get an o Kroft declines to grant any remedy, | o Where the citizen group has no
injunction to stop an abortion clinic basically saying that there is no interest different from the
o AG declined to prosecute and reason why ‘busy-bodies’ should be general public, the group is not
refused to give an ex relator granted standing for such an action likely to be granted standing

There are some acknowledged exceptions to the Gouriet principle:
1. If the individual can show interference to a public right, which also constitutes some interference
with the plaintiff’s own private property rights (MacMillan Bloedel),
2. If the individual suffers an interference with a public right and experiences a special loss as a
result (Whistler Cable); and,
3. Suits brought by a competitor

MacMillan Bloedel v. Simpson (1996) SCC

Facts Holding
o Protestors are having a demonstration on the o Bloedel can get an injunction because his own private
road, which block Bloedel’s entrance to property property rights are being infringed
o Bloedel came to the court and sought an o Part of the order required police to supervise compliance
injunction to prevent the obstruction to the with the injunction — those not in compliance could be
access-way charged with contempt and face criminal charges

Whistler Cable Television v. IPEC Canada (1993) BC SC

Facts Holding
o The plaintiff brought the | o There may be a tort of statutory breach upon which the action may be framed
action against a o There are six relevant criteria:
competitor who was 1. For whose benefit was the Act passed;
unlawfully operating a 2. Was it passed in the interest of the public at large, for a particular class of
cable television system persons, or for both;
without a license 3. Is the plaintiff within the classes of persons the Act was designed to benefit;

4. Were the damages suffered by the plaintiff the kind of damage the statute was
intended to prevent;
. Are the penalties prescribed in the Act adequate; and,
6. Does the Act set up a scheme designed to exclusively carry out the objects of the
Act?

9,
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Interlocutory Injunctions

Jurisdiction

The power to grant an injunction comes from two sources:
1. Section 101 of the Courts of Justice Act — the court is empowered to grant an injunction where it
appears to be just and convenient to do so; and,
2. The court’s inherent jurisdiction — every court that is a superior court of record has an inherent
jurisdiction
The granting of an injunction is an ancillary function of equity. Equity’s greatest contribution to the
common law is the creation of the trust and a fiduciary duty. The interlocutory injunction is a supportive

jurisdiction of a substantive common law claim. In other words, equity assists the common law right.

Brotherhood of Maintenance of Way Employees v. CP Ltd. (1996) SCC

Facts Holding Ratio

o CP Rail was changing its staffing arrangements pursuant | o There is jurisdiction to grant | o A court has the

to the Canadian Labor Code the interlocutory injunction jurisdiction to grant
o The Union was seeking an interlocutory injunction o A court has jurisdiction to an injunction where

stopping CP Rail from putting in the system grant an injunction where there is a justiciable
o The substantive issue is litigable within a federal board, there is a justiciable right, right, wherever that

yet the party come to the provincial superior court wherever that right may fall right may fall to be
o The action would never come to that court to be determined determined

The original justification for granting an interlocutory injunction was the maintenance of the status quo
between the parties. The question became, how do you determine the status quo? The contemporary
justification for the interlocutory injunction is to favor an order that is going to preserve rights, but more
importantly minimize the irreparable harm that will be experienced by the parties. When you focus upon
the notion of irreparable harm it means that you should see great efforts and attention spent on the
concept.

Different Models
Classic Approach

Under the classic model, the plaintiff must establish a strong prima facie case — this is described as a
threshold test. The plaintiff must establish that a substantive right is being infringed by leading evidence
in support. There are two components to this:

1. Bring the substantive claim; and,

2. Lead evidence to show a breach of the substantive right

Once the accessibility threshold is crossed, the plaintiff would then move to show irreparable harm would
occur without the injunction. Finally, the plaintiff would move to the balance of convenience — you
would weigh up the detriment to the plaintiff if not granted as against the detriment to the defendant if
given the injunction.

This classical model existed for some time, but it has a number of problems:
1. The remedy was abused — parties used it as a preliminary trial of the merits;
2. Courts were ill equipped to handle increasing volume of litigation;
3. New situations demanded new solution which were more than maintenance of the status quo; and,
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4. Changing relationship between law and equity where equity asserted more substantive rights.

As a result of these problems with the classical model a more modern approach has been developed.

Modern Approach — American Cyanamid

American Cyanamid v. Ethicon (1975) HL

Facts

Holding

Ratio

o The appellants produced an
absorbable suture

o Ethicon was in the business of
producing a new suture

o AC sought an injunction to enjoin
Ehticon from producing the suture
claiming patent breach

o At trial, the judge found that AC
had proved a prima facie case and
the balance of convenience lay
with them

o On appeal, the court did not find it
necessary to go into questions as to
the validity of the patent — based
on the affidavits there was no
infringement

o The granting of an injunction should not
be based on a prima facie case, but instead
that there is a serious issue to be tried or a
good arguable case, one which is not
frivolous or vexatious — it should not be
assumed that there is a decision on the
merits

o If the plaintiff can show that they will
suffer irreparable harm and the defendant
cannot show a competing claim, then the
injunction will be granted

o If the defendant has a competing claim,
then you move to the balance of
convenience (strict approach)

o The judge is enjoined upon an
application for an
interlocutory injunction to
direct his attention to the
balance of convenience as
soon as he has satisfied
himself that there is a serious
question to be tried

o The judge ought to consider:
1. Serious issue to be tried;
2. Irreparable harm; and,

3. Balance of Convenience

NWL v. Woods (1979) HL

Facts

Holding

o A trade union was refusing to unload the applicant’s ship
o The union was asserting that the ship was flying a flag of

convenience

o The injunction application was based on the Trade Union Act
o It was unlikely that the ship would ever be back

o When the case is despositive of the dispute, it
is justifiable to enter into merit adjudication

o The injunction was declined because it was
‘almost certain’ that the trade union would
have a defence, establishing its right to black
the ship pursuant to the legislation

Alternative Approaches

Yule v. Atlantic Pizza Delight (1977) ON HC

Facts

Holding

o Yule is selling Atlantic Pizza
franchises in Ontario

o The defendants were the exclusive
agents to put the franchises in
Ontario

o The plaintiff argues that within the
contract you can find a stipulation
saying that while the defendant
cannot be forced to supply, the
plaintiff can prevent the defendant
from engaging those services with
anybody else

o There are three different tests in deciding whether to grant an interlocutory
injunction: (1) Multi-requisite test; (2) American Cyanamid test; and, (3)

Multi-factor test

o The multi-factor test weighs a number of elements against each other:
1. If plaintiff’s action does not succeed at trial, can s/he pay damages?
2. Is the order necessary to maintain the status quo?

3. Is there a strong prima facie case?

4. Will the plaintiff suffer irreparable harm?

5. Balance of convenience

6. Defendant’s interest merits equal consideration
o The court applied the American Cyanamid test because of the closeness of

the harm between the parties
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Irreparable Harm

How does a court conceptualize the notions of irreparable harm? The requirement of irreparable harm has
a number of possible meanings and may be stated as follows:

1.

wnhkwd

Damage to person or property that is impossible to repair;

Damage to an interest that is not easily susceptible to economic measurement;

A legal wrong that causes no financial or economic harm;

Damages are ascertainable but unlikely to be recovered;

A threat to an interest that is so important that a substitutionary remedy (damages) is
inappropriate;

Mott-Trille v. Steed (1996) ON Gen. Div.

Facts Holding

o The applicant is facing discipline proceedings before the LSUC, he | o What is the irreparable harm?
is also a Jehovah’s Witness who is facing proceedings in the church | o The disability to defend oneself before the
o The applicant wants to appeal before the LSUC, which will require Law Society of Upper Canada may be
him to have his witnesses there considered an irreparable harm

o The church of the JW has its own process that can lead to
dispelling (other members of the church are not to have contact)

o Applicant seeks an interlocutory injunction application stopping the
JW disciplinary proceeding

David Hunt Farms Ltd. v. Canada (1994) FCA

Facts Holding
o A farmer in Alberta had cows imported from the UK on his farm o The Court grants a tentative
o The Ministry decided that it wanted to have UK imported cattle interlocutory injunction based a
destroyed judicial review application in Nova
o The applicant wants an interlocutory injunction against the government Scotia
stopping the cattle from being destroyed o The Court makes as part of the order
o There was a provision to allow compensation for the destroyed cattle - the notion that the judicial review
$2000 per cow instead of the real $7500 value application has to be expedited
o The government argued that a private group was promising money —
but the applicant argues that it is not guaranteed

Balance of Convenience

There are a couple of factors that come into play when looking at the balance of convenience:

L.

The delay in the plaintiff pursuing the interlocutory injunction application — the delay by the
plaintiff can almost constitute evidence as saying that the irreparable harm cannot be too great
because such a long time has been waited. Also, if you delay as an applicant it means that the
defendant may have changed their position to a far greater extent than they would have done if
the interlocutory injunction application had been brought earlier;

The undertaking — an applicant is required to give an undertaking in damages. An undertaking is
simply a promise by one individual to say that s/he will bear the loss for the wrongful granting of
the interlocutory injunction application. In this context, the courts are prepared to look at the
strength or weight of the undertaking. It is great for a person to promise undertaking, but does the
individual have the resources to honour the promise?
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Ex Parte Applications

An ex parte application is one that is given without notice to the other side. The jurisdiction for the
prescription of an ex parte injunction is contained in the Ontario Rules 40.01 and 40.02. An ex parte
interlocutory injunction is good for only 10 days, the idea being that the plaintiff will have to return to the
court for a motion for continuation, at which point the defendant should have been given fair notice and
an opportunity to defend. Such an injunction is only given in the most extraordinary of circumstances.
The key problem for the court is that there is only one party and a coercive order may be made with the
information provided by that one party.

The plaintiff has an obligation to provide fu/l and frank disclosure of all the information. A full and frank
disclosure includes:

1. Disclosure of material facts;

2. The applicant must make proper inquiries before the application is made;

3. The extent of these inquiries must depend on all the circumstances of the case;

4. If material non-disclosure is proven then the court should ensure that the applicant is deprived of

any advantage he or she may have derived from the wrongfully obtained injunction; and,
5. Not every omission to disclose will automatically result in the discharge of the injunction

It is important to recall that as a court officer, the lawyer has a duty to make full and frank disclosure to
the court — this is not only a duty of the client, but also of the lawyer.

Undertakings

The court may request the plaintiff to provide the court with an undertaking at the end of the motion. The
purpose of the undertaking is to provide the court with an assessment of the extent of damages suffered.
The undertaking does not create any contractual rights as between the plaintiff and the defendant. The
undertaking should be meaningful — supportable by the idea that the plaintiff does have the means to pay.
In terms of actions brought by the Crown or the municipality, it is not normal to require an undertaking
unless the Crown is pursuing its own proprietary rights. It is also possible to ask the plaintiff with a
fortification undertaking, such as a bond that would be good for damages. Note also, it is possible that
the court will ask the defendant to give an undertaking in lieu of granting the plaintiff an interlocutory
injunction.

There can be special circumstances such that the defendant will not get damages even though the
interlocutory injunction was wrongly granted. Such circumstances include where a public agency is
trying to enforce a public interest or a municipality enforcing a by-law or where the defendant succeeds
on a technicality.
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Various Applications of the Interlocutory Injunction

Interlocutory Injunctions in Constitutional Litigation

RJR MacDonald v. AG Canada (1994) SCC

Facts

Holding

o The federal government had
enacted legislation which
allowed regulations to be
passed restricting the
advertising of tobacco
products

o The constitutionality of the
legislation was challenged

o Trial — this was a violation of
freedom of expression

o Appeal — legislation was
constitutionally valid

o Issue: Having got success in the CA, the AG is wanting to enforce the
regulations — RJR MacDonald wants a stay in the enforcement of the legislation
o Do the tobacco companies have to comply with regulations pending a decision?
o The test for granting a stay of an injunction pending an action:
1. Serious constitutional issue to be determined
e Don’t want to determine complex factual and legal questions on limited
evidence
e Impractical to take a section 1 analysis at this stage
e Risk that tentative determination on merits would be made without AG’s
being notified
e Two exceptions to low threshold test: (1) where the interlocutory injunction
was going to be determinative of the issue between the parties; and, (2)
where the issue raises a simple question of law alone
2. Compliance with statute will cause irreparable harm
¢ Only look at irreparable harm to the applicant. Must consider the nature of
the harm and not its magnitude. In Charter litigation because there is not a
developed jurisprudence on section 24 remedies, it is appropriate to assume
that the financial damage which will be suffered by the applicant following
refusal of relief, even though capable of quantification, constituted
irreparable harm
3. Balance of convenience, taking into account the public interest
e Latent Public Interest — the public interest in having laws enforced and
balanced against having the Charter enforced
o Specific Public Interest — the policy behind the specifically impugned
legislation, what is the public policy behind it?
o Specific Individual Applicant’s Public Interest — consider why the particular
applicant should/should not be subject to enforcement over others
o Public Interest as to Remedy — there is a choice for the court: it can order a
suspension of the legislation or it can give an exemption, which is peculiar
only to the applicant before the court
¢ Public interest is a special factor that must be considered. However, an
applicant can also raise public interest in upholding constitutional
protections, but must show that harm is to public interest and not merely
self-interest. The public interest on the enforcing authority is easier than
the private applicant. If public authority is charged with enforcement
obligations, and impugned legislation is for promotion or protection of
public, that is sufficient to prove irreparable harm
o The applicant can show that there is a serious issue to be tried
o The applicant can show irreparable harm — they would have to change their
production method and incur costs in making the transition. However, this harm
would not involve economic hardship to the applicant — they could absorb those
costs
o The applicant conceded that there was a public interest claim in health, but it
could not come up with a public interest claim that it would be burdened
o The stay was not granted and the regulations enforced

Note: On the substantive issue, RJR won and the government did have to go back and comply.
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Interlocutory Mandatory Injunctions

A mandatory injunction requires the individual to take affirmative steps.

Films Rover International v. Cannon Film Sales

Facts Holding
o Films are required to | o A number of criteria that ought to be applied when considering whether to grant the
be deposited to the interlocutory mandatory injunction:
plaintiff by the 1. Will the order entail of the defendant a greater waste of resources, either time or
defendant and he money, than merely being delayed in commencing some thing he or she would
stops doing so otherwise be entitled to do?

2. Will the granting of the relief make it unlikely that the plaintiff will return to bring
the matter on for trial? Is the interlocutory proceeding going to give total relief?

3. Can the order be expressed with sufficient clarity so that the defendant and any
subsequent court, knows what is expected of the defendant to be in compliance?

4. Are there other due process concerns about the use of coercive and intrusive power
to achieve the particular end without the protection of a full trial?

5. Has the defendant increased the impugned activities after being informed of the
plaintiff’s request for judicial assistance?

Restrictive Covenants — Restraint of Trade
What we are looking at is covenants in agreements where the party agrees to forego undertaking a

particular activity. The common law basically says that a restraint of trade clause has to be valid on the
grounds of public policy, which is concerned with the reasonableness of the clause.

Jiffy Foods Ltd. v. Chomski (1973) ON CA

Facts Holding Ratio
o Former employee goes into o Issue: Is the restrictive covenant is | o The party supporting a covenant
competition with employer and enforceable? in restraint of trade must show
begins to solicit business based on | o A valid covenant must meet three that it goes no further than is
customer contacts etc., considerations: reasonably necessary to protect
o The employment contract 1.1t must be reasonable; the interest of the covenantee
contained a non-disclosure clause 2.1t must be founded on good o The onus is on the employer to
consideration; and, remain vigilant
3.1t must not be too vague

Where there is a restraint of trade clause there is a high likelihood that the plaintiff will be able to show
irreparable harm. However, realizing that the legal issue is going to be based on the reasonableness of the
restraint of trade clause, there is a propensity for courts to undertake a determination of the merits. How
much more information is the court going to need in order to determine whether or not the clause is
reasonable?

Towers, Perrin, Forster & Crosby v. Cantin (1999) ON SC

Facts Holding Ratio
o A particular member of the Towers | o There are three accessibility thresholds: o Where you have a restraint
Group built up a Property and 1. A good arguable case; clause