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September 4th – Wednesday

· The Law of Subdivision Control in Ontario – by Sidney Troister

· Remedies and the Sale of Land – by Perell & Engell

September 9th, 2002 – Monday

Today: The Agreement of Purchase and Sale (offer to purchase)

· Basis on which a real estate transaction is formed – contract.

· It is a contract law.

· Names of parties have their own titles.  E.g. Buyers are also called purchasers.  Seller is the vendor.

· Offer, acceptance, and consideration.  

· This is an offer made by the purchaser – NOT the vendor.

· The vendor is indicating that they are willing to entertain offers when they put it up for sale.

· Can have a verbal contract or in writing – CANNOT do that in real estate.  Any contract dealing with land must be in writing – Statute of Frauds RSO 1990, s.19, s.1.  “every interest in freehold land cannot be created unless in writing signed by the parties.

· S.4 of Statute – you can’t enforce a contract for interest in land that is not in writing.

· The offer itself is a format that has been developed by the Ontario Real Estate Association.  But there is no magic form for an offer to purchase.  It could be handwritten – it doesn’t matter.  

· The Agreement of Purchase and Sale must have some very basic things in order to be upheld:

1. Purchaser – who is offering to buy?

2. Vendor – who the seller is.

3. Property – description of property being sold.

4. Purchase Price.

5. Deposit Amount – consideration for the offer.

6. When the transaction is going to be completed.

· If you do a handwritten note with all these things, the court will likely uphold it.

· Another Act: Vendors and Purchasers Act” RSO Ch.V.2.  This covers transactions like motions made to clear up title, etc.

· S.4 of Vendors and Purchasers Act – deems certain provisions to be included in an agreement of purchase and sale:

1. The vendor is not bound to produce any abstract of title except what is in his possession.  Anything you have as a vendor, you must give over.

2. The purchaser has to search the title at his or her own expense.  It must be done within 30 days of the contract being binding.  Once the purchaser does the search, they must make objections within 30 days.

3. The vendor then has30 days to clear up those objections.

4. Taxes, local improvement rates, insurance premiums, etc. – are all adjusted on the day of closing.  E.g. if mortgage is being assumed, the interest is adjusted.

5. It is assumed that the vendor prepares all of the documents for conveyance and the purchasers register it.  If there is a mortgage, the vendor pays for the mortgage registration.  This may seem odd.  It all goes back to the agreement to purchase – you can add a clause.

· A lot of fine print in the form.  Make sure you read it.  The Toronto Real Estate Association has its own form.  They are all different.  

· Condos have their own special considerations.  E.g. common fees, reserve funds, etc.

· The Lord’s Day Act was abolished in 1985.  So, if the agreement is signed on Sunday it is still good.

· Agreement of Purchase and Sale (or the Offer) 

· First thing is to fill out the names of the parties.  

· Address: 123 Front Street (city’s address), fronting on the west side, of 123 Front Street in the City of Windsor and having a frontage (front of the street) of 75 feet more or less by a depth of (distance from the front of the street to the back) legally described as lot 23 on plan 79 (des. On the land registry office).  

· Legal description is what is searched.  

· If there is a survey available (drawing prepared by a land surveyor, showing the four corners of the lot and location of buildings), it is best to have a copy of it attached.  Then it is clear to all what is included and what is not included.  

· If there is a mutual driveway that you are aware of, it is best to also put that in the description of the offer.  This makes sure that they are put on notice.

· If you are aware of any easements – a right given by the property owner to somebody else to use land for a certain purpose.  E.g.  A services easement given to a city.  You still own it, but allow someone else to use it.  You should make note of it in the offer.

· “more or less” when talking about a frontage or depth – they have been the subject of a number of court cases.  NO one really knows what it means.  Unless you have a survey, it is difficult to know exactly what the dimensions are.  Cases: The Wilson Lumber Case (1910). 22 OLR 452.  That case found that the difference of 11 feet was within “more or less” and the purchaser had to accept it. 

· Bouskill case (1976) 68 DLR 3rd 577.  (Ont.C.A.) – The frontage was said to be 172ft, it was actually 160 ft.  The C.A. said the difference was too substantial to be included in “more or less” and allowed the purchaser to get out.

· You can never tell which way these types of cases involving “more or less” will go. 

Purchase Price:

· Price set out in full.  You then have the deposit – no set amount.  From a vendor’s point of view, you would like a high deposit because if the deal doesn’t go through, the vendor may be entitled to keep the deposit.  

· The deposit if often paid to the real estate agent.  They use that deposit towards their commission.  They put it into a trust account.  It is not a good idea to let the vendor have it.  A lot of times the vendor doesn’t realize that the deposit is in trust.  

· Often you protect your client from themselves, then you are protected yourself from your client.

· In the ‘white space’ is where all the conditions go in.  The types of conditions could be that the purchaser needs to arrange financing – the purchaser has 10 days to secure financing of $XXX at an interest rate of XXX.  If conditions are not meet, then no obligation to buy.

· There could be a condition about a vendor take back mortgage.  Sometimes the purchaser needs to sell his or her own home first, before the agreement is binding.  Include a time limitation and the address.  In this type of clause, you should have the vendor protected by saying the vendor can continue to have the house on the market.  So, if they get another offer in the meantime, they could accept it, after giving notice (maybe 72 hours).

· Sometimes you will get a condition where there is an older home being sold and the purchaser will want it inspected.

· Any amendments must be in writing – no verbal amendments.

· Paying balance of purchase price by cash or certified cheques subject to adjustments.  The buyer agrees to pay the balance of the purchase price.  The cash or cheque goes to the lawyer.  You get it into your trust account, but the practice has developed that lawyers must also certify their trust cheque on closing.  

· “Subject to Adjustment” – taxes, insurance, etc. – takes place on closing.  

Chattels, fixtures & rental items:

· Chattels – item of personal property.  E.g. fridge.  Tell you what type of things stay as part of the purchase price.

· Chattels become fixtures when screwed to the floor and is deemed to go with the property.  

· Rental items must be included.  E.g. hot water heaters are normally rented.  If you do not have the water tank listed, then the vendor must buy the tank and sell it with the property.  If you drew up the offer to purchase for the vendor, and you don’t ask about any rental items and there were some, then the lawyer buys the hot water tank.

Irrevocability:

· The person who first puts forth the offer.  Usually until 11:59pm on whenever.  Generally a few days.  Whoever makes the offer, must make it irrevocable for a period of time – around 2 days.  

Completion Date (closing date)

· Date the vendor gives the deed and gets the money.

· It is no later than 6:00pm on a business day.

· On completion vacant possession of the property will be given unless otherwise specified.

· Many agents don’t look at calendars.  It must be a business day.

Notices:

· The vendor is appointed the agent as their agent and you can deal back and forth with them.  So for the purpose of removing/adding conditions, you can do so with the agent.

GST

· If subject to GST, then the tax is either included or in addition.

· It is a purchaser’s tax.  You must be careful on filling this in.

· Used residential home – GST usually does not apply to a house that is not new.  Exception – will apply if there were substantial renovations done since December 1990.  No one knows what substantial renovations mean.  

September 11th, 2002 – Wednesday

Today:  Continuation of Agreement of Purchase and Sale

Title Search

· The buyer is allowed until 6:00pm – requisition date.  The date a person has to make objections to the title.

· Letter of requisition is sent to the vendor’s lawyer if they find an objection to the title.

· Unless the objection goes to the ‘root of the title’.’

· Requisition – usually allow 20 days or so to do the search after.

· If there is no date specified, it is 30 days after the agreement is binding.

Future Use

· Make no representation as the vendor.  

· The buyer must check into the use.

Title:

· Gives contracted exceptions to things:  (a) registered restrictions or covenants that run with the land.  Obligated as a purchaser to accept them.

· (b) Any registered municipal agreements and registered agreements with publicly regulated utilities providing such have been complied with…

· (c) Minor easements for the supply of domestic utility or telephone services to the property or adjacent property.

· (d) Easements for drainage, storm sanitary sewers, public utility lines, telephone lines, cable television, or other services, which do not materially affect the present use of the property.

· When making an objection to the title, unless it goes to the root of the title (their defects are such that the defects to the sellers title are such that they can’t convey the title).  

· Anything other than the root of title objection must be put forward before the requisition date. 

· If the purchaser’s lawyer asks for an extension of the requisition date, you, as lawyer for the vendor need to consult with the clients first.

· Planning Act problems are things that cause root of the title problems.  

Closing Arrangements

· This is relatively new – because of electronic registration.

· Deals with the mechanics of doing electronic registration.

· This puts out notice that not everything will be done at once – trust your lawyers will get it all done.

Documents and Discharge

· The buyer or purchaser won’t ask the vendor to produce any documents he doesn’t have in his position.  What they have, they must produce, but not obligated to do any more.

· If requested by the buyer, the seller must produce a survey.

· Many purchasers add a clause in “an up to date survey”.  That can be up to $600.  So, if you are acting for the vendor, cross it off –assuming the survey hasn’t changed.

· Discharge – the lawyers get a statement from the mortgage company telling how much is left owing on the day of closing.  The vendor’s lawyer cuts two cheques that must be certified.  One goes to the mortgage, one to the vendor’s lawyer. 

· Then you have an undertaking from the vendor’s lawyer that they will take the cheque to the mortgage company to discharge the mortgage and then register the mortgage.  That is what clears up the title.

Inspection

· The buyer acknowledges that they accept the offer and that they looked at the property before they put in the offer.

· Caveat Emptor – buyer before.  Basic premise of real estate.

· They can’t come along and say, “I didn’t know.”

Insurance

· How do you divide responsibility once an offer is put in?

· At common law, as soon as you put an offer law, the risk shifts over.  But, this clause states that the vendor is obligated to keep insurance on the property until the day of closing.  

· If there is a fire before the day of closing, the vendor must hold the proceeds and the purchasers has the option of taking the proceeds and rebuilding, or walking away.

Planning Act Clause:

· Seller must comply with the Planning Act in order for the agreement to be binding.

· The agreement will be binding and the seller is complying with the Act – no violation.

· If there is a problem, the vendor has to fix it.

Document Preparation

· The deed will be prepared at the expense of the seller.

· The land transfer tax is prepared by the purchaser – an affidavit saying how much you are buying the property for.

· It is the vendor’s obligation to provide a description that will be accepted at the registry.

Residency

· Whether or not you are buying from a non-resident.

· Purchaser must make sure that the vendor has paid all the taxes, otherwise the purchaser may

· Clearance Certificate from Revenue Canada is needed to clear this.

· On closing, you get a declaration that the person is NOT a non-resident.  You need this as of the day of closing or there could be problems.

The Adjustments

· Which type of things you adjust on closing.  

· Rents, mortgage interest, taxes, etc.

· The day of completion is apportioned to the buyer.  (The last day is apportioned to the buyer).

· Taxes.  If taxes are $1200, divide that by 365 days.  Then multiply that by the number of days up to the day of closing.  If the date of closing is on 227, then the vendor is responsible for up to 226, and the buyer takes from the 227 day onwards.

Time Limits

· Important clause. 

· Time is all respects can be of the essence – always include this.

· Any time there is a time limit, you can extend it on agreement in writing.

Tender

· A tender is something you do when the deal is failing.

· You need to, on the purchaser’s side, bring the documents to the vendor’s lawyer to show that you are ready, willing and able to close.

· You have a tender to show that you are not the one at fault.  The reason that it isn’t closing is the other side’s fault.

· You are getting ready for a trial.

· When you tender documents, if you must do so by the completion date.

· Generally, tenders in real estate occur when things have gone wrong.

Family Law Act

· The vendor complies with the family law act.

UFFI

· Urea formaldehyde foam insulation – while the vendor has owned it, they have not put this type of insulation in the house and as far as they know it has never been in the house.

· This type of insulation was popular in the 1970s.  They later found that it was toxic.

· This survives closing.  So, if you find out after the fact, you can go after the vendor for costs.

Consumer Reports

· The buyer 

Agency

· Broker’s in

Agreement in Writing

· If there is a conflict that is hand written over the standard, they will override.

· Everything that is supposed to be within the document is in the document (four-corners).

Successors and Assigns

· The agreement is binding.

Forms:

Notice to Remove Condition form – usually when another offer was made on the house, this gives notice to the original purchaser who made the first offer the opportunity to buy the house.

Mutual Release Form – only done if the transaction does not go through.  Each side is releasing the other from the contract.  The deposit goes back, and everyone walks away happy.

Ch.10 – Real Estate Agents

Listing Agreement

Commission

Duty of Agent to Vendor

Duty of Agent to Purchaser

Real Estate and Business Brokers Act, RSO 1990, c.R.4

September 23rd, 2002 – Monday

Drafting Conditions:

· Drafting Conditions in an offer to purchase, you must be careful that the condition covers what you need.  Words can be very imprecise.

· Most common problem in drafting is making these conditions too vague.  When drafting a condition, you must make sure it is precise, yet vague enough, that it allows breadth of options and/or latitude.

· Examples:  Obtaining satisfactory financing.

· These clauses take away a lot of objectivity.  From an objective standard there should be some way to determine if the clause has been met. 

· There should also be some subjective standard.

· Because of the dual nature (objective & subjective) if there is an action on that, the trials are generally fairly long.

· Example: ‘upon the inspection of the property by a home inspector of the purchasers choice and receipt satisfactory to him on his sole discretion.’  The inspectors report said the home was well built and above average.  But then it reported minor deficiencies.  The cost of repair was small.  The purchasers wanted to do substantial renovations – rooftop garden.  But it would cost too much money.  So, they would be purchasers decided not to buy.  Can they do that?

· The trial – the judge said that they could get out of the deal and ordered the return of the deposit.  They appealed, and the C.A. allowed them to get out of it.  The C.A. said the “sole discretion” clause.   These clauses must be exercised honestly and in good faith.  The good faith applies whether you are exercising a subjective or objective standard.

· An objective standard – report identified some deficiencies.  

· Subjective standard – if they decided they didn’t want to take them, they didn’t have to.  

· No protection for the vendor.

· Court found the purchasers had met the standard of good faith.

· Marshall v. Bernard Place, (2002) 58 OR (3d) 97.  (C.A.)

· If acting for the vendor, be careful and advise the vendor if there is a sole discretion clause, they may not have must protection.  You should try to tighten it up.

· Warranty - Another condition.  The contract is binding, they are obligated to perform, but there is still something which needs to be done.  E.g.  the vendor warrants that the furnace is in good working order.  The obligation is on the vendor to make sure the condition is met before closing if there was something wrong.

· It is not something that could get them out of the deal – but possibly damages.

· Septic Systems – often conditions that the vendor warrants the septic system is in good order.

· Other times – the vendor will provide an up to date survey.  

· These things must be done before closing, but doesn’t affect whether the contract comes into existence.  

· You may want to include a condition to have the property inspected for asbestos.  It can be quite expensive to renovate.

FIXTURES

· A chattel – an item of personal property.  It starts out as a chattel and becomes affixed to the realty.  Either fixed to the house or in the house.

· It becomes affixed tot the degree to the extent that it looses its character as a chattel.

· E.g. screwing a chair to the floor may make it a fixture.

· Conveyancing and Law of Property Act, RSO, 1990, c.34.   s. 15(1) states what types of things go with a transfer of property.  Eg.  Every conveyance of land includes houses, gardens, trees, fences, etc.

· When you are selling the land, whatever is affixed to the land goes with it.

· Three different tests that have arisen out of common law on how to determine if it is a chattel or a fixture:

1. Look to see if the chattel was affixed with the apparent purpose of being used in connection with the realty. (English test)

2. More of an intention test.  They look to see what the intention of the party was who affixed that chattel to the realty.  Was it their intention to make it a permanent part of the realty or just temporary?  (American test).  The intention is inferred from the nature of the article being affixed.  They don’t go back and ask the person.

3. Institutional test.  The owner of the land ordinarily intends that whatever is essential to the operation or enjoyment of the property passes with it.  Must know what is essential.  E.g.  a furnace passing with the property in Canada would be essential.  It may not be in Florida.

· Stack v. The Eaton Company, (1902) 4 OLR 335.  (Ont. Div. Ct.) - The judge listed five things that he took, to be settled law on fixtures:

1. Articles that are not otherwise attached to the land, other then their own weight is not part of the land and does not go.

2. Articles that are affixed, even slightly, are to be considered part of the realty unless the intention shows they were intended to continue as chattels.

3. Circumstances are necessary to alter the character of the article.  This would be the degree of annexation/fixation and the object.  That has to be obvious to everyone.  

4. The intention of the person affixing the article, is to be presumed from the degree and the object.  

5. Tenants.  In the case of a tenant who puts in fixtures, the tenant has the right to make the articles chattels again as long as they can do it without destroying the property.  E.g.  commercial building – hairdresser’s salon.  The sinks are attached, but they can be removed.

Examples: 

· Mirrors – could go either way.  It is attached, but can be unscrewed.  But, on a general basis, the intention was likely to leave the mirror.  

· Metal shelving in a storage area – If screwed into the wall, chances are that it is intended to stay.  If free standing, perhaps not.

· Mailbox on a post in a rural area – Is it considered essential?  I would say ‘yes.’

· A stove that is plugged in – chattel.  

· A stove that is in a cooking island (build-in) – fixture.

· TV antenna or Satellite dish – 

· Carpeting – fixture.

· Rug – chattel.

· Blinds – more often fixtures than chattel.

· Curtains – chattel.

· Curtains that match the wallpaper – chattel.

· Curtain rod – screwed to the wall

· Marble Statue in the back yard (full size) – was the intention of it that it was to stay?  Was the purpose of it that it was to be used in connection with the realty?  It could be considered a fixture.  

· Fountain – likely fixture.

· Birdbath – not as big – could be a fixture.

· A Cable – cable is installed – can the cable company come in and take the cable out?  In 1980, the High Court of justice found that the cable was a chattel.  It did not become a fixture because they looked to the degree and object of affixation.  The cable was affixed to the building, but only in a minor way.  The cable was easily removable with minimal damage.  Credit Valley Cable, (1980) 27 OR (2d) 433.

September 25, 2002 – Wednesday

History

· The Registry System is the older of the two systems in use in Ontario.

· The Registry Act is being amended more frequently in order that the practice under the Registry system and the Land Titles system may grow more similar and may eventually merge into one system.

· The fundamental purposes of the system are to give public notice of interests, which are claimed, in land, to establish priorities between claimants, and to provide an orderly method of recording titles.

· The basic measurement of these early surveyors was Gunter’s Chain – a chain measures 66 feet and is divided into 100 links.  All old descriptions measure distance in chains and links.

· All of the land in Ontario was claimed by the Crown and the only way settlers could get title was to obtain a Crown Patent – a document by which title to the land, subject to certain reservations, is passed to the patentees, and their heirs and assigns.

· A land registry office was established in each county in southern Ontario.

· Make sure to really look that the handouts.  If there is a governing statute, make sure to read that in full (in practice).
· History of land registry.  England divided the different jurisdictions into different land division.  Largest one is a county.
· A county is a large block of land.  Subdivided into townships (maybe 5-10) and then the townships were further divided into concessions.  
· Concessions were generally abut 1 ¼ miles squared.  They used to be measured in Chains.  It literally was a chain – 66 ft long, 100 links.  200 acres.
· They would measure out a concession, and put a road next to that.  It was one chain – 66 feet.  Then they would measure another concession/
· In concession, they were divided into lots, farm lots.  Farm lots eventually got too big.  They were then divided.  Only among property owners – nothing formal.
· So, counties → townships, concessions, lots.
· In modern times, we began more urbanized and communities developed.  They broke the farm lots down into plans of subdivisions.  More formalized developments.
· In order to keep track of who owned what, they needed land registration systems.  It is a government run procedure.  It provides a uniform system for registering documents that relate to the title of the land.  It is kept in a land registry office.  That is where you do your search of title.  
· The very first document registered, for both systems, is the crown patent (crown grant).  It is the first grant by the government to an individual.  If there isn’t a crown patent on the title, no one has interest in it.  
· All of the records are public documents.  Nothing is kept secret.  
· The first land registry system is the land registry system.
The Registry System

History

· 1795  - it was established.

· The Registry Act governs it.  It governs the whole system.  It governs the type of instruments and documents that can be registered.

· When you register a document, it is called an instrument.  Definition in the act is a broad definition – any document where the title to land is somehow affected.  It could be transferred, charged, lien, deed, crown patent, etc.

· There are certain types of documents that cannot be registered, but generally any documents that relate to land is okay.  It must relate to the title or an interest in land.  

· If you want to register an instrument that refers to an unregistered instrument, they won’t let you do that.  E.g.  if your lease says it is in relation to an agreement between Jane and John and they don’t have that on record, they won’t let you register that instrument.  If you want to register something that is in relation to another document, that other document must be register.

· Must contain the description.  It must be clear so they know what parcel of land it applies to.  The description in words is called metes and bounds descriptions.  Metes and bounds descriptions are going by the wayside.  

· The instruments, when registered, are not strictly reviewed.  The form and content are not strictly reviewed.  It is up to the lawyer to make sure the document is in an appropriate form and has all of the parts it needs.  The workers don’t look at the documents.

· The Land Registrar is the boss and has the absolute discretion to refuse documents for registration.  So, just because it looks like everything is fine, he can refuse it.

· Documents in the land registry system use to require a number of affidavits before it was registered.  E.g. affidavit of age and marital statue, subscribing witness, or planning act affidavit.  Many of those affidavits are since gone with the Land Registration Reform Act (LRRA).  

· When you bring a document in to be registered, it is deemed to be accepted when the registrar in the office accepts it.  When the registrar accepts it, they put a stamp on the document which says it was accepted in that office (each office has a number), accepted on the date at the time of day.  Time of day is important.  There will also be a number assigned to the document.  That is the instrument number.

· In order to keep track of instrument, they write them down in abstract books.  The pages are really large (2ft by 2ft).  They would hand write the registration of the document in the book.  Each piece of land has its own page.  Anything that applied to that land would be kept on that page.  When they get to the bottom of the page, they write “see book XX, page XX”

· You look at these pages when you are doing your title search. 

· Separate page for each lot.  When a plan of subdivision is registered on top of the farm lot, a new page opens.

· Another type of book is a By-Law Index.  There are many times that a by-law index would be registered that didn’t apply to a specific property.  By-laws would be registered in the index.  You would have to look in the by-law index to see if it applies to the property you are researching.  E.g.  property around airports have certain by-laws.

· Another type of book is a General Register Index.  Register any documents that are not by-laws or apply to any land in particular.  E.g.  Probates, Power of Attorney, Corporate Name Changes or Amalgamations, etc.  

· The effect of registration, s.74 of the Registry Act, is that once a document is registered, it constitutes public notice to anyone claiming interest in the land.  

· If a document is not registered, then that document is void as against a purchaser for value without notice.  

· Public notice only applies to the Abstract Index, not to the by-law index or general register index.

· Priority in registration.  This can be a problem.  Sometimes there may be two mortgages.  The act says the order of registration is what prevails.  So, whichever document gets registered first, is it.  Eg.  First mortgage to the bank, and the second to the purchaser.  The only thing that makes it a first mortgage is the fact that it was registered first.

· The instrument number is what you look at.  The registry office can register 3 or 4 documents at the same day at the same time.  The time won’t help you; it is the instrument number that will put the document in order.

· Certification of Titles Act, RSO 1990 – the reason it came about in 1958, was that before that, it was a tedious process to do a 40-year search.  In order to try to make the searches less tedious, the act allowed the owner of land apply to have their land in the registry system investigated and certified.  The government office does the certification – you must pay them.  This certificate of title is registered on your title.  If you find this certificate, you know that it has already been investigated and is conclusive evidence to the status of the title on that day and that time of the certificate itself.  It is not the date that it was registered, but when it was certified.

· The person named in the title has absolute title.  Everything you need to know is on the certificate.  You can use it as the base to start from.  So, if someone had a certificate from two years ago, you start from that point.  The problem is that they are not updated.  You must start from the date of certification onward.  You do not have to go back to the crown patent.  They have been of great value in dealing with farm lots.

Land Registration Reform Act, RSO 1990, c.L.3

Forms

· Assigning property identification numbers to each piece of land.  (PIN).

Computerization of Land Registry System

Relevant Sections of the Registry Act

Land Titles System

· Established in 1885 (90 years after the registry system).

· It was not a popular system, so most of the land was put in the land registry system.

· Governed by the Land Titles Act.  

· It establishes the title to land by declaring it is vested in the named person they have on the abstract.  The title is guaranteed.  That is the biggest difference between the two systems.

· The abstract page shows the current owner.

· If the office made a mistake, because it is under a guarantee, you can make a claim under the Land Assurance Fund.

· It produces a statement of the title, as opposed to the land registry, which gives you an inventory of documents.

· The documents you register in the land registry office, they are on a parcel register.  The parcel register will list the last deed that applies and all the encumbrances.  Everything else is crossed off.  

· In the land titles system, you don’t even need to look at the documents to make sure they were done right because it was certified.  (In the registry system you must look at all of the documents to make sure they were done right).  

· Once a document is entered into the parcel register, it is then binding on the registrar.  But because it is registered and certified, every document you give to them is gone over with a fine toothcomb.  The requirement is very specific.  Documents must be in good order or they won’t get registered.

· The land registrar governs both systems in each office.

· Look at S.44 of the Land Titles Act has specifications of the exceptions, p.23 of text, has the exceptions.  It is subject to the rights of the crown.

· When an instrument is brought in to be registered, they have 21 days to certify the document.  (In the land registry system it is registered right away).  Here, they stamp it, but they have 21 days to review the document and see if they want to register.  If during the 21 days if they find something wrong, they will reject it.  This can create a problem with the purchase of the house.  Most people treat the document as being registered when it goes to the office and risk the 21-day period, assuming all will be well.  

· Documents are really deemed to be registered when they are certified.  (in land registry system it is when they are accepted).

Land Titles Act, RSO 1990, c.L.5

Relevant Sections of the Land Titles Act

September 30th, 2002 – Monday

· Land Registry continued.

· In the Registry Office – abstract Index.

· Execution Register in Land Titles.  They list judgments against people.  It will be a lien on the land.  In the registry office – sheriff’s.

· There are different types of registers for condominium.   All condos are in the Land Titles Office.

· A parcel of land will be in either system – but not both.  They do not overlap.

· In Land Titles System, the effective registration is different than in the Registry System.  It is public notice in the registry system).

· The document is effective creates a mortgage.  It is not just a public notice document.  It actually does the transfer.  You are entitled to rely on what is on the register.  

· Priority of Registration – date stamped, time of day, and assign an instrument number.  Priority is on the basis of those instrument numbers.  

· Main difference is one is government guaranteed (Land Titles) and the other is just an inventory (Land Registry).  In doing a search under registry, it is a longer process.  In land titles, it is easy.  You don’t even have to look at the documents.

Land Registration Reform Act (LRRA)

· Resulted from a government project, POLARIS, that started in 1975.

· They wanted to simplify the registration of documents and title searching.

· POLARIS – Province of Ontario Land Registration Information System.

· Four major aims of LRRA:

1. To automate title recording systems.  

2. To develop a property mapping system.  

3. To bring the two systems together.  

4. Have electronic registration of documents.  With this, you are supposed to be able to cut down on paper and do everything from your office.

· Dealing more with form than substance.

· First part came into effect in 1985: creation of the forms that we picked up the other day.  

· Part II: deals with computerization of land registry system.  All records are being computerized.  TARENETT – private company that was to do this.  They are hoping to have Ontario done by 2005.  In Essex, they want it completed by March of next year.

· Electronic registration will come into effect after the documents are registered into the computer.

· Some jurisdictions in the province have electronic registration already.

· LRRA documents replace the documents in the Land Titles and Land Registry systems.

· If you look at the form, you can see how they are trying to get it ready for entering into the computer.  E.g. Transfer Deed of Land is only one page.  Under the old system, you used to have to have at least 3-4 pages at minimum.

· There are a number of changes.  You used to have to have a number of affidavits – for example.  Affidavit of age and marital status.  Now, box 8, there is a statement there certifying that they are at least 18 years and also in the blank statement where you state whether you are married.  It is no longer sworn.  They want to make sure that everyone who is supposed to sign, signs.

· The other type of affidavit was a planning act affidavit.  It was a major piece of legislation.  It swore that the transfer did not contravene the provisions of the Planning Act.  If sworn under oath, they are making a statement under the risk of being found guilty of perjury.  

· So now, there is concern that it is easier to commit fraud.  It has only been in effect since 1985 – not enough time in law to allow things to filter through.  The only thing you can take comfort in is that there is a legal maxim that says: all things are presumed to be done legitimately until the contrary is proved.  That is all we have to rely on.

· Box 13 replaces the Planning Act affidavit.  It is optional.  You cannot require the vendors to sign it.

· The forms are all uniform.  Everyone has the same form.  

· The Registry office – unless the documents are in these forms they do not have to be accepted.  A problem that may occur would be if someone went to register a document that was originally signed in 1950.  There are exceptions, but for the most part they want documents registered on these forms.

· If you have too many new forms come in, then the whole point of computer registration will not work.  They need to standardize everything.

· Document registration guide that is helpful in learning how to use these forms.  CCH Canada puts it out.  But, once you get used to filling out the forms, it is fairly basic.

· Under the old system, you used to have various covenants that were included in the transfer.  Those covenants, s.5 of LRRA, are now all implied in the form. If you do not want to include any of the covenants you have to specifically state so.

· For a schedule form 5, you can use any paper because it is a blank sheet of paper.

· Charge Mortgage Form.  In the common law, it used to be when you mortgaged your property and gave the mortgage to the mortgage company, you actually transferred to them the title.  When you transfer the title, the legal name is fee simple.  That is no longer the case.  Now, instead of transferring the fee or title, you are giving them a charge on the property – a lien.  That is why the title of the form has been changed to ‘charge’.

· Box 11.  Chargee is the mortgage company.  Blank lines to fill in the marital status and verification that you are over 18.  This document used to be 5-10 pages long.  Now, covenants are implied.

· In order to cut down on paper, box 8, standard charge terms.  Mortgage companies were required to set up their own standard charge terms, and register them at the land registry office.  By typing that reference number into this box, they are automating included.  It saves on paper.  By referring to an instrument number, the terms are automatically included.  It also means that by signing you acknowledge that you got a copy.

· Discharge of the Charge.  Only use is to discharge a mortgage – not a lien.  There is still the ability to transfer mortgage from one company to another.  In box 7, it allows you to refer to things related.  E.g.  partial discharges given, extended mortgages, etc.  In discharging the mortgage, you must discharge all the documents that relate to the charge.  On the old discharges, you use to have to refer to a lot more information about the mortgage.  In box 5 now, all you need is the registration number and the date.  They are doing their best to simplify things so you have all the information you need.

· Document General Form:  (used to be called a deposit form under the old system – taken to be information placed on title to clarify some point.)  Any document that you want to register must be attached to a document general form.  You will find things like power of attorney, court order, sworn statement about previous owners on title, etc. attached to this form.  

· Document form.  LRRA created the property identifier (PIN).  In box 3.  LRRA in the mapping, they assign a number.  You put your property number in box 3.  It is in box 3 on all forms.  They will register the document based on that PIN.  If your pin does not match the description in number 6, then they will mark it against the pin.  If you pin is wrong, your document is going on the wrong property.  It is easy to make mistakes in typing numbers. 

· Box 10 – Parties.  How do you describe the parties?  There are specific rules on how you put their names down.  You must put their last name first in block capital letters – on every form.  If it is not in block letters, they won’t take it.  Once you have their last name, you have a comma and then you must have their first full name.  It used to be any name, but now it is the first name.  It is in regular case.  They will not take it if it is not in regular letters.  If you are going to put another name, it must be a full name; initials are not acceptable.  (However, they really do take them.)  

· If you fail to comply with any of the rules, it does not invalidate it.  The registration will still be valid.  As long as they take it, it is okay.

· For the description on the PIN, they take a whole sheet (area of land).  They will give a block number to it – five digits.  Each property is assigned a parcel number – four digits.  You must put both the block and property number.  Eg. 12345-0001.  That is how all properties across the province are being done.  The theory is that you will be able to close a deal in Windsor with a property in Ottawa.  

· If you are dealing with more than one parcel, the land registry office does not necessary consolidate the parcels.  There would be two PINs.  It could be consolidated, but not necessarily.  They would likely chose one or the other number and let the other number die – if consolidated.  

· Another changed on these documents is the use of a seal.  Under contracts, at common law you had to use a seal to have things valid.  A seal used to be required in the transfer of land.  Now, the LRRA eliminates the need for seals on transfers, transfers, and discharges (forms 1,2,3).  It did not eliminate the need for them on document generals.  The reason is because a lot of different types of documents are attached to a document general.  If you have a document attached that need to be under seal, the seal needs to be on the document general.  Eg. And encroachment agreement from the city.

· For corporations, at common law, they had to act under seal.  Now under Land tiles and registry act, they have eliminated the need for the seal.  Under the Ontario Business Incorporations Act have also eliminated the need for the seal.  Now, you must have the documents signed by officers (or director), their position and name must be typed, and these words, “I (or we) have authority to bind the corporation.”  It doesn’t matter where in box 8.  You can then rely on the indoor management rule – you can assume that these people have the authority to sign on behalf of the company, unless you know otherwise.  

· Reading schedule – change the order.  We need to do description of land next, then title searching.  On Oct.2 p.222 only.

October 2nd, 2002 – Wednesday

Legal Descriptions:

· This is what leads you to the appropriate book in the lands office.

· Once you do your search, you submit your requisitions.

· To find a legal description, what do you do?

· Municipal address is just an address assigned to the property so they know the location.  The legal description is different.

· To find the legal description, you could go tot the Land Registry Office and look at the various maps.  E.g. assessment map.  You can locate the property based on the address.

· Another place to go to get the legal description would be the vendor’s lawyer.  They have the documents with the legal description.

· If you get a survey attached to the offer, there is a legal description.

· Most common way is to call the tax office.  

· There are areas of the province where the tax office won’t give you the information over the phone.  

· There is a PIN find system in the land registry office and you can look up the legal description.  Some private companies have this information.  E.g. Teela Marketing Services

· An offer to purchase filled out properly should have both the legal description and municipal description – but that is not always the case.

· Concessions.  Then it would go to a lot.  To sell a whole lot in the days when people lived off their farms was not unusual.  You will find vague descriptions – northeast ¼ of lot 10.  Later, you would get into smaller lots.  Then, they would do the metes and bounds description of the property.  They were describing that parcel of land in words.

· When dealing with metes and bounds, you are dealing with part of the lot.  If you own all of the lot, there is no need to describe it in metes and bounds.

· For creating new descriptions, we will not be dealing with metes and bounds.  But we need to be able to follow these descriptions to make sure there are no encroachments on land next door.  Must be careful

· Traditional description, pp.228-230.  First thing the description has to have is the lot number.  Then it has to say in what concession or registered plan.  It has to say what municipality you are in.  Then, you know what county, district, or region.  After that, the words follow, “more particularly described as follows…”

· First paragraph in the metes and bounds, “Commencing at a point…” This is how the metes and bounds description always starts.

· Each of the next paragraphs starts with “Thence…”

· The last paragraph it will say, “to the place of commencement.”  These are the very last words of the description.

· Each description must describe a fully enclosed parcel.  You cannot have any gaps.  One problem you will find is that before photocopiers, secretaries had to type everything out.  Sometimes, they skipped lines or missed information.  If there is a mistake there is a break in the title that needs to be fixed.

· Metes & bounds can be used to describe part of a land on a concession or subdivision.

· When doing a description and you have feet and inches, you must make sure the word ‘feet’ and ‘inches’ are used.  You cannot use the abbreviations, it must be written out.

· ‘save and accept’

· Metes and bounds description often include references to bearings.  They use descriptions of bearings.  P.230

· The use of description by bearings was a way to help the metes and bounds descriptions become more specific.  Land surveyors use bearings.  They are not as easy to understand.  If you have a dimension.  E.g . N 30 E. 

· You can use symbols for bearings (although not in metes and bounds).

· In order to figure out where you are, you 

· North and South are always at the beginning – as your bearing.  Each quarter of the circle is 90 degrees.  In the 90 degrees, each separate degree is 60 minutes.  

· Many times you don’t get a rectangle.  

· Premising paragraph – surveys started it.  Assuming this first bearing is right, the rest of it is right.

· You always end ‘to a point.’

· Although the degrees start with the north/south, you don’t always start with north.

Reference Plans:

· Reference Plans prepared by Ontario Land Surveyors.

· The reason reference plans were developed was that these descriptions were so confusing that many people couldn’t follow them.  (it started in 1964)

· In order to alleviate problems of vague descriptions, they started with reference plans.  It shows the boundaries of the property.  Sometimes, it also shows internal boundaries.  E.g.  there may be an inside boundary to allow for easements.

· Sometimes ref plans show a location of a fence or break wall, corner of a building.  Rare, but they find it that it has crossed over a boundary.  Something is out, or coming in.

· These plans are prepared by the surveyors and then brought to the registry office.  The land registrar must approve them and then it can get registered.  It is actually registered against the property you are looking at.

· Once the ref plan is registered, it is assigned a number.  In Essex, our number is 12.  So, it would be 12R-______.  The 12R is automatic. Whatever sequential number the plan comes in, that is the number assigned.  

· A reference plan is used for one purpose –for description purposes only.  For nothing else.  It is only for convenience that you know which parcel they are looking at.

· In your description on a parcel that has a reference plan, it must have the lot number, whether you are in a concession or registered plan, the municipality and county or district.  These four things are standard.  

· A registered plan is something different.

Registered Plan

· A plan of subdivision.

· A registered plan subdivides a larger piece of property into smaller parcels.

· Land surveyors prepare these plans, so you have the certainty and accuracy of the surveyor.

· A plan of subdivision is done under the Planning Act.
· It shows the grand scheme of how they are going to develop it.  E.g. the roads, easements, etc.

· You look for the lot you are buying, and that is your description.

· The plan of subdivision, when registered on a farm lot, it is no longer known as the farm lot, it is known as the registered land.  The lots on it are their own separate parcels.  That is the main difference between this and reference plan.  (Reference plan does not create a separate parcel of land that can be conveyed).

· Short form:  RP_______.   It means registered land and is a legally conveyable parcel.

· On a normal basis, this plan in under the registry system. 

· If in the land titles system, it would say ‘M’.  it is a registered plan, it is just a registered plan in the land titles system.

· If you have RCP; Registrar’s Compiled Plan.  The registrar found that the descriptions in a certain area was so complicated, they took the descriptions and put them on a plan themselves and registered it.  That becomes the new description.  But a RCP is like reference plan.  It is for convenience of description only.  It does not create any new lots.  

· All of your descriptions have the four points.

· If you are dealing with the whole of the lot in concession or subdivision, you don’t need any more.  But when dealing with smaller parcels, you need you metes and bounds

· Reference plan v. registered plan.  Know the difference.  Watch for Registered Compiled Plan.

· Descriptions used to be called parcels. It gives you an indication that you are in land titles.

· You can tell it is a reference plan by the 12R.

October 7th, 2002 - Monday

Search of Title

· One of the most critical steps in your real estate transaction

· Need search of title for three reasons:

1. Have to submit your requisition/objections on title (if something is wrong with title, this is where you will get info to make your objections about the title).

2. Have to be able to give your opinion on the title (as to whether or not it’s valid, clear, if there is something wrong with it) ( this opinion is ultimately what will haunt you if you mess up

3. You can advise client about what is on the title (may not be something that can be removed like an easement; client will not think hydro lines are an easement ( you have to point a few things out to the client).

Steps to take when doing a Title Search:

1. After legal description, you have to determine what your commencement date for your search is (Land titles does not differ since what you see is what you get – Land Registry it does matter: have to search for 40 year period)

2. Summarize all documents that are on the title or that will affect the title (abstracting = large sheet we have today is a form of abstract sheet you would use when doing your summary).

3. Planning Act search is next.  You have to look at the lands next to the property you are dealing with to make sure there are no encroachments and that the description is o.k. – this is an important document

· Other searches to do that are not related to Land Registry office:

· Abstract of title ( this is in theory – really a flow chart (40 years ago X owned it and these are the people who owned it and this is how it went) – most people don’t do this ( they hire someone to do this

Registry Act  Search

· Have to search back a period of 40 years 

· Have to look to first root of title in the 40 year period

· Root of title is just a deed – first deed in your 40 year period

· Look to date of offer to purchase – date K was signed ( use this date as your starting date (don’t use your closing date, this way you have an extra couple of months)

· Example:  First deed in root of title is registered in 1975 but you are required to go back to 1962 ( don’t have to look to deed before 1975, but have to look to all documents from 1962 (have to look at all documents).

· First deed: oldest one you find in your 40-year period (first deed closest to your commencement date: Oct 7, 1962 ( if I were working on an offer today).

Abstract Page

Columns 

· Instrument #

· Type of document/nature of instrument

· Date of document (date that is written on document).

· Registration date

· From Column (sometimes called grantor).

· To Column (sometimes called grantee).

· Consideration (value).

· Legal description

· This is the type of columns that we’ll see.

· We start with the most current entries (bottom of page) and you do a finger search ( see where your buyers are buying from.

· Writing names down as you do the finger search.

· If lot on subdivision (part lot), it’s all on there.

· If concession (whole lot), have to look at a bunch of documents.

· When you are finished your name search, you have to do the same thing in the legal description – have to look at what the description is (a thumbnail description – short).

· Do a finger search for the descriptions.

· Have to look at every document that deals with your lot (have to make sure there is nothing that negatively impacts your title).

· If on a plan of subdivision and it was registered within your 40 year period – if registered 20 years ago, you need to search behind that plan (since you have to do a 40 year search) – if registered within your period, you have to go behind the plan except if the property is in Land Titles – if in LT, it’s guaranteed.

· You should get a copy of registered plan if on a registered plan of subdivision.  If you get a copy, you know where your directions are, where the roads are, what the lots is like

· Registered plan and reference plans = $5 (office may have an inventory of plans).

· Once done finger search and made a list of docs to look at (after looking at names and legal description), you have to pull Land Registry office documents in paper or microfilm, and do you abstract (all info you need is in the LR office).

· When you did your abstract (as you do it, make sure all documents have complied with rules that were in effect at the time).

· Legal Description: stamp created by title searchers – short form information that they need to look at in the documents.

· When checking documents, check at least for the following:

1) Names of parties involved.  Make sure names are consistent from one document to another - in the same format.

2) If any recitals in a document, you have to make sure they are accurate.  If there were any, they would be under the names.  Recital = paragraph that starts with “whereas” (list things they want you to know) – give you some background about people and property to connect you from what you have and what was there.

3) Legal Description.  Always check this.  This is where most of the problems are found.  It gets to the point where you’ve seen so many that you glance, but cannot do that.  Make sure properties next door do not encroach on yours (like doing search of title on your land) – do search on abutting lands in the description in the last couple of years to make sure there was no overlapping.

4) Confirm correct people signed documents. 

5) Make sure lands have access to some kind of road.  There has to be access to a public road, and cannot be landlocked.  There may be a reserve, this where the municipality keeps part of land to prevent access.  

Example: 

65 / 
66

_________________

Road

If upper shorter line is a reserve – Municipality will prevent access – don’t want too many accesses and want to make sure you put your road where they want it

Handout – Old Registry Act Deed (before POLARIS) – Land Registry document 
Front page:

1) Date of instrument.

· Under LR Act, the date of document was the effective date. 

· Effective date before POLARIS system is the date it was signed.

2) Grantor (Biltwel) and grantee (Wardell)

3) Consideration: $1 is very standard (lawyers do not put full amount).

4) Grantor grants to grantee in fee simple (transferring title).  If subject to an easement, it will say that. 

5) As joint tenants and not tenants in title = method of holding for Wardell.  If joint tenants, there is a right of survivorship between the two.  So, if one dies, the other owns it.  If people hold title as tenants in common, there is no right of survivorship.  The Conveyancing of Land and Property Act automatically deemed to hold tenants in common (this is the default).  So, if you want otherwise, have to indicate it.

6) Then there is the legal description.  Here, old format, all and singular

Second Page

1) Starts with the Hebendum clauses and covenants.  Habendum clause = to have and to hold (grantor give to grantees to hold as joint tenants) – automatic clause

Subject to Crown = standards.

2) Covenants: Four covenants by grantor and a release:

a. Right to convey the property

b. People you give it to will have quite possession – you won’t try to take it back from them, etc. you won’t disturb them

c. Execute further assurances (sign further documents if necessary)

d. They have done no act to encumber the land 

Release: release any and all claims they have (person saying this is the signatory who is the person giving it, person whose doc it’s from is making these statements).

· Front page: it says “Insurance of the Short Forms of Conveyances Act” these used to set out standard phrases which, when used, were deemed to include the long form of the covenants, etc.

· All habendum clauses, covenants are all deemed to be included

Third Page

· Land transfer tax affidavit = you find out how much money was spend on the property and how it was broken down

· Here you see the mortgage that is listed under the second page as being subject to this

Cover Page

· Stamp = LR puts it on when they accept deed for registration.

· # = instrument #

You would abstract this deed information:

· Types of document = deed

· Date = April 1, 1966, registration date is April 7, 1966.

· From  = construction

· To = Wadell as Joint tenant

· Description = as is on the front page

Documents to look at:

· Need to see if there are any mortgages

· Need to look for construction leans

· Any documents that have same description as yours have to be looked at.

· This deed: you would have to search the following abutting lands:

1) southernly 15 feet of lot 359 

2) northernly 2 feet of lot 358

· Can get an easement – grant of certain rights but not the title.

· If there is an easement for the Municipality to put services, it’s just a right for certain services (there may also be a right of way)

· Need to look for these on your title (should be registered) – were they given validly, have they expired, etc.

· Things are registered on title by a deposit form – not a form that was ‘registered’ but it is a notice of something – if deposit was put down, and it affects your property, have to look at all of it (not on the deed)

Land Titles System

· Don’t have to look beyond anything what is on the page.

· Government has done it for you on Land Titles.

· All you have to do is pull the appropriate abstract index book and look at the page that applies to your property.

Land Titles Absolute Title

· All descriptions are based on parcels or lots – don’t find metes and bounds descriptions that you have to look at when dealing with land titles absolute (straight land titles system. 

· Land Titles Absolute – don’t have to look at a description.

LTCQ Title

· LTCQ – land titles conversion qualified = still have to look at description.

· LTCQ – government is transferring land in the Land Titles from Land Registry by their own initiative = don’t guarantee title descriptions and encroachments. 

· If you find an encroachment on an LTCQ title, you have to go to it.

Exceptions even on absolute basis:

· To get into Land Titles – someone who owns the property makes an application to transfer it over (first registration application) = they have to bring all the info to the LR people and they will certify it as an absolute title

· If any registrations, they’ll be listed

· Main exception to title in Land Titles is the Crown – any claims under the Crown and any Planning Act violations – if there were a PA violation before the property was put in Land Titles, it is not guaranteed it.

Handout – Abstract under POLARIS system

First Page

· Box in centre at top: property identification # (PIN) – this is the # you put in the computer – the “R” means you are dealing with property in Registry

Second page

· “LT” – Land Titles

· Don’t know if you are in LT absolute or conversion qualified by looking at that #

· Look to left corner under “Estate/qualifier” = if “absolute” you are in land title absolute

Third Page

· Parcel Register – PIN is Land Titles

· Under estate/qualifier is fee simple and qualifier is Land Titles conversion qualified (this is how you know which system you are under).

· In this one, under shaded area, the first things they tell you is that this pint out has all doc types that are still on title (if deleted, they are not included – if you want them, have to ask when inputting data in computer).

· PIN creation date:  2001/05/28

· In this one, they will certify PA violations up to that date (before 2001/05/28) - (different from absolute title).

October 9th, 2002 – Wednesday

· Document that we looked at: abstract sheet = this is a page from a title search. 

· We looked at a page from a search of a title.

· Would hire someone to do work for us.

· The sheet is an example of what they would give her.

· Solicitor’s abstract = when the lawyer reviews search, makes notes where there are problems – solicitor’s abstract is a summary/flow chart of the search (reduce the search with less detail and it is more compact).

· Deed we looked at = deed before POLARIS and before Land Registration Reform Act in 1985.  As of April 1, 1985.  When we pull deed from title from 1985 onward, we’ll see the new one – if before, we’ll see the old one.

· Three pages to five pages = now is two pages

New Computerized Abstract

· Reform act = bring in computerized documents and automatic searching ( will then have computerized registration.

· As of February of this year, we have electronic registration in six districts – mandatory in Middlesex, Hamilton, York, but still optional in places like Ottawa (depends where you’ll be to see what stage they’re at) – Toronto is in its own system. 

· Land Registry Office – have so many documents and parcels so they have got what they call a parcel day forward register.
· Land Registry - Abstract index.

· Land Titles – parcel register. 

· Toronto – PDFR which is a hybrid 

PDFR

· When they normally convert from Registry to Land Titles, they’ll look at last 10 years or three deeds and the go forward.

· Second page of our handout: went back to 1970 in some documents; the one after that (LTCQ) had docs that went back to 1993.

· In a parcel day forward register, they literally take the parcel as of the day they put it in the computer, tell you the day and from that day forward, they’ll put stuff in the system – are not carrying anything before that date into the system.

· If you want to find out what was there before the date that went into the system, have to look back in the abstract books.  

· If doing search for Toronto piece of property, you have to look behind the PDFR.

· Use it only to get it into the computers and play catch up later.  

· How do you find the PIN?
· if you have offer, legal description then must find out the PIN #, In Registry office, there is a system called PIN find.

· Block (5 digits) - 4 digits – parcel # itself ( this is found on the maps – will show the parcels and the block.

· PIN find – enter the owner’s name, address of the property, and if you can’t find any of those, you take legal description and pull out the abstract books, find an instrument # that applies to your property and plug it in.

Registry 

· Books and computer and cover 40 years.

Land Titles

· Land titles absolute – when you find your PIN and print out your sheet, you do not have to look at anything else – it is an absolute guarantee of the title

· LTCQ

Handout – New Deed

· PIN is in a square at the top LT means you are in Land Titles, but don’t know if in Land Absolute or LTCQ.

· Have to look to Estate/Qualifier.

· Qualifier is absolute on second page.

· S.44 of Land Titles Act are the only qualifications (they are automatic) – title is always subject to the LTAct qualifications.  i.e. for Land titles absolute and there was a problem before, it is not guaranteed (corporation that did not pay tax, land escheated to Crown – no guarantee it did not happened).

· First document on Reg. # (Instrument #) is LT2350 – Feb 3, 1970 and it’s a notice – no details in parties from and to as to what it is – underneath it tells you it’s airport zoning regulations – if not, you have to go and find it.

· Land Titles 18225 – bylaw = have to pull document to see what it is.

· Property was put in system in 1996 but it shows docs that go back to 1970 – this tells you that those docs still affect your property (liens that will affect property in some fashion).

LTCQ

· Theory is the same

· Third page

· PIN # = LT which means it’s Land Titles

· Go to estate/qualifier

· Land was put into the computer in 2001 – look under PIN Creation Date to see the date it was put in.

· Documents go back to 1993

· Abstract Index (Registry) is the same as parcel register (LT) – both refer to the same thing

· Documents, you have to look at what they are,

· LTCQ theory is that you should not have to look beyond this sheet, but there is always the exception.

· This is still a guaranteed title, subject to s.44 of Land Titles Act (same as LT absolute), except two exceptions they get rid of: if docs have been deleted, you don’t have to look at the them (first line) – they put in exceptions: s.44 are exceptions, they deleted some exception (paragraph 11 is the planning act) – LT absolute is subject to Planning Act Violations that happened before it went into the computer, LTCQ guarantees Planning Act (better title) – automatically deemed to comply (If corporation lost property to gov’t then you don’t have to find it out since LTCQ guarantees it).

· What they don’t guarantee is misdescripitons – LTCQ does not guarantee an inaccurate description of a property – they are not making sure all the descriptions are right – if there is a misdescription, they don’t guarantee.

· Also don’t guarantee adverse possession.

· Have to be concerned = if you don’t go behind date it was put in the system and there is a misdescripiton, you certify a title that has an error in the description.

· Although theory is that you should be able to rely on what you find on the print out for LTCQ, you either have to search behind conversion date to make sure there are no description problems, or in title opinion, make it clear you did not do that (opinion subject to misdescriptions that may have occurred before it went into LTCQ).

Different legislations and under common law, there are things that will affect title to property:

1. Whether or not there is an execution against anyone that had title – execution: judgment against someone that was obtained through a civil proceeding and the judgment creditor (person whose judgment is in their favour) has filed it with sheriff in county you are in – these affect your credit rating.  When judgment is filed, he keeps names of people who have judgments against them.  When finished title search, you have name of people of property, so have to submit a search in the sheriff’s office, and ask him to search specific names – he’ll search only names you give him or her.  If in registry you go back 40 years, and put their names – sheriff looks to see that there are no judgments.  If there are, he’ll give you the information and will give you a copy of the writ of execution that is filed in office.  $11/name – if there is an execution $11 for copy – name: last name with match of any other given names, the judgment will be shown to you and you have to decide if it will apply to your person.  Land Titles system, only search the ones you have listed on computerized record – you then have to decide if the execution applies – execution attaches as lien to land from moment it is filed (have to look at date it was filed in sheriff’s office).

Example: Christine Anne Riley

· filed Nov 1, 1992

· owned property Feb 2, 1990 to June 1997

· execution filed during time she was the owner – if filed during time of owner, it applies to the property – does not matter that Jones owns the property now – something has to have been done with this execution in order to clear the property – property can still be sold to satisfy the judgment (does not matter who owns it)

· if owned it Feb 1990 to July 1992 = execution came in Nov 1992, it was after she owned it so it does not attach to the property

· if it comes after she owns property, it does not apply

· you need to get evidence the Christine Riley on title is not the same as the one in the execution (if the execution is on Christine Riley) – either need this info or need to get the execution cleared

· Get statutory declaration (sworn statement) by person on title that they are not one and the same as the execution creditor one – get sworn statement and deposit it on title using document general form

2. If the same person, remove it by: 

a. Person pays the execution – this “lifts” the execution

-Purchasers do not have to pay the lien unless the take title 

b. Can also get into agreement with execution creditor (person CAR owns money to) and getting them to agree to lift execution so deal can close and then put it back down – sheriff lifts execution, I put in new sheriff’s certificate to clear it, close RE deal and the purchaser is clear – execution creditor files another judgment against the new property CAR owns – when it’s lifted on Oct 9, 2002, it’s then filed back on Oct 11/02, so date of filing becomes Oct  11, old date will not show – new filing date (if you lift and put it back on).  Execution is always filed against a person and not against the property 

Access

· Also have to see if you have access to the property (road access).

· Execution relates to title.

· Road access is a coveyancing matter, a practical matter; not a lien issue, it’s to make sure all peripheral things are clear about title.

· Have to make sure property is not land-locked.

· Have to have some kind of access; most common form is the public road.

· On registered plan of subdivision, make sure the property fronts a road or is abutting a road somehow.

· Could be a concession road laid out in original survey; road on plan of subdivision that was done after

· If no public access, need private access.

· Public access: owned by municipality (where public has right to use it).

· There can be a roadway/road allowances = actual paved service is not necessarily the same (paved surface is not necessarily what you need to see, need to make sure there is access to the road allowance) – paved is 33 feet but allowance is 66 feet.

· Many times road allowances were never used – Municipality would have to actually close them; University Ave is an open road allowance; can have closed road allowance (if there is a part on University Avenue that the municipality decided it should curve, they buy land, the old piece that is not being used has to be closed before it can be sold).

· Can ask municipality to close road; make sure it is properly closed (under Municipal Act and Land Titles and Registry Act).
· Unassumed road: municipality does not take responsibility for maintenance or repairs of it.
· Jan.1, 2003: in order to assume a road, a municipality has to pass a bylaw (not like how it is now, that the municipality spends any money on it and therefore assumes it and have to take care of it since they are liable) – no longer this issue of assuming by spending public money on it.

· Client cannot automatically improve area for road allowance without permission of municipality – if old road allowance on title and own property and want to use it as a long driveway, you can’t do anything on that road allowance to it to improve it until you get municipality’s permission.

Private Roads

· If no public road, need some private.

· Permission from owner to cross over – cottage country is the biggest area where there are these issues.

· Should have formal “right of way” document registered on title that allows access over these land to property you are dealing with.

· Title you are searching should say: “together with a right of way over…” – in addition to title, you have legal right to cross over – if you don’t have it, you have to make sure there is some kind of legal right to access the property.

· Often find a group that build their own road, they all use this common path way and then someone says they bought their cottage and they own the place where the road way is and they won’t let you use it anymore – you need to bring out a Road Access Act =RSO 1990 c.R.34 ( prohibits anyone from blocking a private road like this that has been used by other people – no real time limit on it – open use to the public for a while, so you as the owner cannot come along and block access unless you have everyone’s permission – if not doing it on consent, need a court order – caveat emptor you buy land as it is, so if you want to use the land, you take it as is.

Adverse Possession

· You can get title by possession

· Adverse possession: your possession of property is adverse to title ownership (also called possessory title or squatters rights.

· Need actual possession not constructive – must be open possession – must be exclusive (can’t share it) – must be notorious (generally known you are there).

· If land is in the Registry system, this can be a problem.

· Started out as a common law principle, but is now regulated by the Limitations Act (10 year period).

· Has to be possessed for a period of 10 years – during these 10 years, you cannot acknowledge anyone else’s claim to that property – can’t also have had objection made by the true owner.

· Can be possession of property owner before your possession with yours = to make up ten years.

· If all above elements are there, you have possessory title and it will extinguish true registered owner’s title.

· Beaudoin v. Aubin (1981) 33 OR (2d) 604 (SCC).

Wednesday October 16th, 2002

· Read the handout on Subdivision of Land.

· Read all of section 50.  

· Section 50.1 – read as well.

· Section 53 – to give the idea of what a consent is.

· Section 45 (1) & (2) – about the committee of adjustment.  

· There are many statutes that affect real estate.  You need knowledge that it may trigger something that you need to look at.

· Executions and road access.

Adverse Possession.  

· The squatter’s rights.  You can take away title from the true registered owner by virtue of possessing the property.  You need actual, open, exclusive, and possession.

· Must have possession for 10 years, without acknowledging any one else’s claim, and the owner hasn’t registered anything.

· As the registered owner, if you know that someone is in possession of your property and you want to stop it, get them to make a written acknowledgment that they know that they are on your property.

· Beaudoin v. Aubin

· Adverse possession can happen in the Land Registry System only.  If the land is in the Land Titles System, you cannot loose possession by adverse possession.  Land titles includes absolute or LTCQ.  If the adverse possession rights crystallized before it went into LTCQ – that is different and it is subject to it.

· In the Land Registry System, if the vendor says they don’t have clear title but have adverse possession, if they give you a statutory declaration that says they have been in possession of the property for at least ten years (it can be them and their predecessors), it has not been disturbed by any claim to remove them from the property, and the declaration says they have never given an acknowledgment to anyone that someone else owns the property, then they have established they have title and the purchaser is bound to accept it.  

· The Statutory declaration recites the four elements you need for adverse possession.  

· You try to get a quick claim deed to match the possessory title.

· You can get adverse possession to an easement or right of way too.  Prescriptive easement or right of way means that you acquired it through use and/or possession.  The difference between adverse possession for ownership and prescriptive easement or right of way is the length of years.  It is 20 years.  The elements are very similar except for prescriptive, you need 20 years.

· S.44 of Land Titles Act gives the exceptions.

TAX SALES

· S.51 of the Land Titles Act.

· The Municipal Act deals with the authorities of municipalities.

· S.382 creates a special lien for taxes against the property.

· The lien is in priority to every other lien.  Taxes are a first lien no matter what.

· After three years of default the municipality can register a tax arrears certificate.

· It is important to make sure that you contact the tax office to make sure that there are no liens.

· If you are searching title and you find a tax arrears certificate – big red flag.  

· Once the certificate is registered, there is a procedure for giving notice.  The person who owns the property has one year from the issuance of the tax certificate, it can be redeemed during that one-year period.

· If the registered owner redeems the property, they get the clear title back to the property.  

· If you are the person who has the mortgage on the property, you will also have been given notice, you only get a lien on the property for the amount you paid.  

· Anyone other than the registered owner, you get a lien on the property for the amount you paid, you don’t get claim to the title.

· If the property is not redeemed, then the city will go through the process of advertising it for sale and going through a public auction or a tender process and will sell the property.

· When a municipality sells the property, they give a ‘tax deed’.  When a tax deed is registered on title, that is a good route on title.  You don’t need to go beyond that.  It is a good route of title.

· It is important to make sure that all the taxes are paid.  The purchaser will assume all the charges otherwise.

· If you get a requisition on an old tax sale (sometimes they forgot to give notice, etc)  if something odd happened before July1st, 1973, the answer to the requisition is the Tax Sales Confirmation Act 1974 is the answer.  It confirmed that all tax sales before July 1st, 1973 are legally bound and okay.

· On search of title there may be a deed under the Veterans land act.  A deed from the VLA is a federal statute, but is one where they tried to help veterans from the war to get land to reintegrate them back into society.  The Veterans paid on a monthly basis (cheap).  This is also a good route of title; you don’t need to look for an older deed.  You can start your chain of title from that deed forward.

· There are some lawyers who don’t accept the VLA deed because it is a federal statute and property is provincial.  However, she has never had a problem with this.

· Also, dower rates.  You may find a deed without dower or someone signed to release their dower rights.  The Downer Act was an old piece of legislation that protected a widow from her husband not providing for her when he died.  It gave the wife a life interest in one 1/3 of the value of all of the land the husband owned while they were married.  She never had an interest in the land, but an interest in the value of the land.  She then had to release her claim when the property was sold so she could not come back against the new property owner.  Otherwise, she could possibly come back and create a lien.

· The Dower Act was abolished when the Family Law Reform Act came in.  March 1st, 1978 the FLRA came into effect.  If a man died before 1978, you had to make sure the dower rights were signed off.  The wife would sign the deed on the sale saying that she is barring her dower rights.

· A way to get around that, some men would take the property ‘to uses.’  If they took title to uses, it was for the purpose of not letting dower attach.  They didn’t take full title, they only took title for whatever uses.

· These are things that we will likely not come across too often – but we may find it within that 40- year chain.

Things that you will not see on title, but you need to be aware of:

· Execution – search you do in the Sheriff’s office.

· Adverse Possession.

· Utilities.  Some are liens on the land and some that are not.  Under the Public Utilities Act, a public utility includes things like water and gas.  If you don’t pay the utilities it is a lien on the land.   You need to make sure there are no arrears.  They are in the same priority as municipal taxes.  It is the water and gas provided by the municipality.

· Hydro/Electrical Power.  Under the Electricity Act 1998, there is no longer a lien on the land for electrical power.  The information on page 62 in the text is no longer correct.  You cannot register a lien for electricity.

Vendor’s and Purchaser’s Act

· This act is short, but it gives you a practical way to solve a number of problems.

· This act gives you different rules.  e.g.  there are certain deemed clauses.

· S.1 tells you about a 20-year recital rule.  On the deeds, you will sometimes find a recital – a statement of facts, generally to give you some type of background.

· The Act says if you have a recital on a registered document that has been registered for 20 years or more, then it has been on title long enough that you can take it to be a statement of truth.  You don’t need to look beyond it.  

· It is helpful when trying to determine spousal status.  

· Vendor’s and Purchaser’s application can be made.

· S.3 is the one that you may use to clear up title problems.  S. 3 allows an application to be made to the court to settle a dispute between the vendor and the purchaser about a requisition.  

· You commence this by way of notice of application using affidavits.  

· If you get an order, you will register that order on title and no one can come back to you on that requisition because the court said that it was fine.

· You must be aware that a court order on a v & p application has no precedent setting value.  There is no binding effect on any property other than the one it was dealing with.  It is restricted to just that parcel of land.

· Most of the time the v & p applications are done on a friendly basis.  

The Partition Act

· This is relatively small.  It allows the settlement of disputes between common owners of property.

· Eg.  Three people own a cottage.  One wants to sell, the others don’t.

· It allows one or more of the owners to make an application to the court to partition the land.  It is an expensive process, because there are competing interests.  

· On an application, a judge can give an order dividing the land on a basis the judge feels appropriate.  If it is not practical to divide up the property, the judge will order a sale.  Then, he can order how the proceeds will be divided.  

· When a judge orders the sale and how the proceeds will be divided, the court will often follow the sale.  

· It forces the people who don’t want to sell to do something.  They either buy the other owner out, it the property gets sold.

Land Near Water Courses

· When property is near water, you need to know whether the water is considered a navigable.  The Beds of Navigable Waters Act.   It deals with things like lakes, streams, rivers, etc.  

· Under this act, the title to the bed of the body of water stays with the crown unless the crown patent tells you otherwise.  

· The Ministry of Natural Resources is generally the department that gets involved.  The ministry says that the boundary is the high water mark.  The book says that the boundary of your property is the low water mark.   

· To be navigable, it must be navigable in fact.  It must be able to, in its natural state, to be able to handle large or small craft.

· When you have property near a watercourse, you cannot automatically do things without getting permission, example building a dock. You must get permission from the Ministry of Natural Resources to do so.

· If you have a dock that needs repair, already on the land, you cannot repair it without permission.

· If it is not navigable, it is not an issue.  You have title.  It is only navigable water.

· There are lesser bodies of water, for example a creek.  There are local conservation authorities that have been created in the province.  Their jurisdiction is flood plains – flatter areas of land next to the water where there is a possibility of flooding.  Because of this, they can restrict building close to the flood plain or on the flood plain.

Rental Properties

· Rent controls are the biggest problem.  

· August 1st, 1975 rent controls were first imposed.

· It is now under the Residential Rent Regulations Act.  

· The landlord is restricted to a maximum percentage that he can raise the rent.  There are consequences if he doesn’t comply.

· If the legislation was not followed, when you are acting for a purchaser for a rental income property, you must make sure the rents are legal.  

· The Ministry of Housing governs this.

· You can write to the local housing office to find if they have any record on the rents of the property.   Sometimes they will have records of claims being made by the tenant.

· If they have no record, it is difficult to get information on whether or not the rents are legal.

· On closing, the best you can do is to get an acknowledgement from each tenant saying what the rent is, how long the rent has been that way in that amount, when the last rent increase was, and what appliances are there.  You may think that you are buying the fridge and stove, but maybe the tenant owns it.  You will also try to get an indemnification from the landlord to say that all of the rents are in compliance with the legislation.  If for some reason there is an application by the tenant, even though you are a new owner, the new owner must pay it if the application is successful.

Land Transfer Tax

· It is a provincial government tax.  It is a sales tax based on a percentage of the purchase price and it is a purchaser’s tax.

· Whenever you buy property, you pay taxed to the government on the transfer.

· Sin5-2ce the value on the property

· 0.5% – 2% of the value of the property.

· When you register land in either registry, you must have a land transfer tax affidavit attached.  They will not register it otherwise.  

· The affidavit has gone through different forms.

· GST is something that comes into play.  The general rule for GST is that is applies to everything unless it is exempt.  The 7% applies to everything.  It came into effect January 1st, 1991.  

· one of the exemptions listed is used residential property.  There is no GST payable on the transfer of a used residential property.  There is an exemption to that.  If the used residential property has had substantial renovations.  It must alter 90% or more of the interior.  If it applies, it applies on the value of the renovation.

· GST applies to new owners of new homes.  It is a purchaser’s tax.
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The Planning Act (Hand out)

· It is a key piece of legislation for real estate transaction.

· The consequences of non-compliance are that it could mean that title does not pass. 

· You must always ask, “has the planning act been complied with?”

· Sidney Troister book – the bible “the law of subdivision control in Ontario”

· What happened before planning controls came into effect (around 1936), it was the common law right that you could do what you wanted with your property.

· You used to have a concession block, with houses along the perimeter, farmland in the middle, etc.  

· The province started to put in government controls.

Subdivision Control – s. 50 of the Planning Act.

· This is where the consequence comes in.  if you don’t comply, this is where no title passes in the transfer.  As a result, the deed is void – not voidable.  So, your client has paid a lot of money and has gotten nothing for it.  The section that says this is s.50(21).

· A conveyance that is done in contravention of s.50 does not convey any interest in land, but this section doesn’t affect an agreement entered into …

· You can’t even enter into an agreement of purchase of sale unless it says that it is in compliance with the Act.  

· If there is a hand written purchase & sale agreement that does not state it is in compliance with the Act, neither party can rely on it.  It is void because of the Planning Act.

· What you need to know is what is prohibited and what is not.

· Main section is s.50(3) subsection 3.  This is the basis prohibition.  Can’t convey a land by deed or transfer, can’t mortgage or charge, can’t enter into an agreement of purchased and sale…

· No matter what you are doing with the land, if you are dealing with a right that tends to be 21 years or more, you must comply with this section.  The 21 years could be a lease, for example, for 15 years with an option to renew for 15 years (that would violate the planning act since it would go beyond the 21 years).

· Make sure your transaction falls within the Exceptions:  You can’t do it UNLESS:

1. The land is on a registered plan of subdivision – described as a lot on the subdivision and registered.  (look at s.50(4) – the council can pass a by-law to designate any plan of subdivision that has been registered for eight years or more, which shall be deemed not to be a registered plan of subdivision for the purposes of subsection (3)) - this is called a deeming by-law.  It is still a registered plan, but for the purposes of subdivision control they are no longer whole lots.  If it is a whole lot or block, you have an exemption.  If it is on a reference plan, it is not an exemption.

2. s.50(3)(b)  - the grantor by a deed – if you can’t do a deed by it, you can’t do anything else.  The grantor does not contain the equity of redemption in any land of abutting – the land being conveyed other than land that is the whole of one or more lots or blocks within on or more registered plans of subdivision.  (Abutting lands are lands that share a common boundary – it doesn’t have to be the whole boundary, but it must be more than just a point).  

3. s.50(3)(c) – the land or any use or right is being acquired or disposed of by Her Majesty of Canada,, Her Majesty in right of Ontario, or by any municipality.  

4. s. 50(3)(d) – when land is being acquired for electricity distribution lines.  

5. s. 50(3)(e) – a conservation authority is doing some type of flood control approved by Natural Resources.

6. s.50(3)f) – you can’t convey the land unless consent is given to you by the conveyance, mortgage, charge etc…

7. s.(g) – the purpose of the land is to be used for electricity distribution lines.

· Subsections d,e,g, you don’t run across very often

· Subsections a,b,c,f – the main ones.

Consents - under s.53.  

· If you have a farm and want to divide it up.  To do that, you must go through a plan of subdivision to make sure the services will be there – e.g. water and sewer.

· On a smaller basis, it is not a big deal.  You can use the consents here.

· Consent is given by a committee – Committee of Adjustments.  They make adjustments to the boundaries of land.

· The committee is an independent body.  Although council appoints the members, these members of the committee are independent.

· Another group that does this is the Land Division Committee.  It represents the same body.  They have the same power – just a different name.

· When you want consent, you go through an application process.  There is a specific format.  There is an application fee, you need a sketch.  The committee will give notice to abutting landowners.  They then hold an actual hearing.  Any one who has any representations on why you should or shouldn’t divide the land (generally those who have received notice).  They have the right to put conditions on the decision.  No limit on the type of conditions they impose.  It can be appealed to the Ontario Municipal Board if you do not agree with their decision or conditions.

· Anyone who had received notice, can also file for an appeal – not just the person directly involved.

· This is the most common way people will use to sell parts of their land.  If you don’t fall under the exemption, the most common way is to get consent.

· So, if you are buying a piece of land that was divided by the original property owner, make sure it complies.

· Consent must be given on the land you are going to sell, not the land you are going to keep.  

· s.50(12) – Exemption to application of subss. (3 & 5).  Once a consent, always a consent (even if it changes owners).
· March 31st, 1979 – came into effect.

· Where a parcel of land is conveyed by a of a deed with a consent, then subsections 3 & 5 of section 50 do not apply to a subsequent conveyance of an identical parcel of land. 

· If you put a mortgage on, it is okay as long as you have consent.   You don’t need another consent unless the council (committee of adjustment) stipulates that either sub 3 or 5 applies to future conveyances.  The parcel of land is conveyed with consent.  That consent is good forever, unless when the consent was given they say it doesn’t.

· For example, the council wants to do a road widening.  So, once a consent always a consent would no longer apply because the piece of land is not identical and has since changed.

· As long as you client is selling all that they own, it is okay.  If you want to sell part of your land, a red flag should go up.  

· There is a controversy over wither this section is retroactive.  Generally, no statute is retroactive unless it clearly says it is.  This statute doesn’t specify. So, if you got a consent before March 1979, you would think this would not apply.  But some judges don’t agree.  Some judges believe this applies to consents obtained before March 1979.

· There are also cases where judges say it is and isn’t retroactive.  There are more cases that say it is retroactive, be cautious about accepting retroactivity.  It is probably not the most prudent course.

Part-lot control – s.50(5)

· Under subsection 3 , you will see subdivision control.

· Subsection 5 is part – lot control.  It does almost the same thing as sub3, but sub 5 deals with part lot control on a plan of subdivision.

· Part lot control deals with dividing up lots on a plan of subdivision.  

· The introductory paragraph is like subsection 3.  (but section 3 deals with the whole).

· Same blanket prohibition applies, except if you are dealing with a whole lot – you are okay.  This part lot control means you cannot convey any part of the lot unless you follow one of the exemptions:

1. You don’t own any lands next door, other than land that is the whole of one or more lots or blocks within a plan of subdivision.  

· sub (e) is the only difference.  Can’t convey part of a lot unless the land that is being conveyed is the remaining part of the lot or block, the other part of which was required by a body that has the right of expropriation.  E.g. if the part you don’t have anymore was given to the municipality (or some body that has the power to expropriate), the rest of the land is exempt – you don’t need approval. 

· If you want to buy part of a piece of land, you need consent.

· What about if you want to sell mining rights under the land?  Do you need consent?  Yes.  

· If you have something on a horizontal plane, you don’t need permission to sell – it doesn’t matter.

Example.  Not on a plan of subdivision and you own D,E, F.  it is one parcel.  What if you want to convey, and you convey the three parcels in the same deed.  Can you do that? Yes – but there is an exception.  You now have section 50(15)(5) – Simultaneous conveyances of abutting land.

Note there is a difference if you are on a plan of subdivision or not.  Determine this first.
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Recap:

· People developed schemes to get around part-lot control.  

· Simultaneous, it was a way around it, but because of s.50(15) it is no longer permissible.

· If you get parcel A and buy B later, they are in two separate deeds.  Is that enough to keep them separate?  No because they have the common boundary – abutting lands and the title merges.

___________

A  │ B │ C

___________

D │  E │  F

___________

· The exemption for street widening came into effect in 1983.  

· Eg.  Lots are subject to a deeming by-law.  I own C and F.  Can I sell C?  No because they are deemed not to be whole lots on a plan of subdivision.  A deeming by-law – you are pretending it is for a certain purpose – it pretends they are not whole lots (even though they actually are.).

· Eg.  If there is a deeming by law, and I own parcel E, can I sell parcel E?  No.  the basic premise is that you have to sell all you own.  If e is all you own, the deeming by-law has no effect and you don’t need permission to sell.  If you are trying to sell part, that is when the red flag goes up.  

· E.g.  if there is a deeming by law, I own a & e, can I sell e?  Yes.  They are deemed not to be abutting.  

· Eg.  I own e, I buy d later.  Can I put a mortgage on only e?  (not on a plan of subdivision).  It is an interest in land.  The preamble is that no person shall convey land by deed or transfer, mortgage or charge, etc.,  that gives the right to land for more than 21 years.  

· What if these are plans of subdivision?   I can mortgage just e. 

· What about I am not on a plan of subdivision, I own e, buying d, and want to give a mortgage to the vendor on d?  Can I mortgage just d?  s.50(8) allows that to happen.  It allows you to buy lands next door and give a mortgage only to the vendor.  As long as the description in the mortgage matches what you are buying it is okay.

· E.g  I own def, I have a consent for e, and a separate consent for f.  I have sold e, can I now sell d?  Yes.  I don’t own any lands next door now.  

· Eg.  I own b.  You own c, in trust for me.  Can I sell b?  (on title, I am the registered owner on b, you are the registered owner of c.)  on the registry system, you need a consent.  Under land titles, they don’t recognize the beneficial owner – only the registered owner.  If there is a beneficial interest, you must be careful.

· There are other ways to get around the planning act.  If you own a, and you and your husband own b together, that is not abutting land.  You have complete control over parcel a – but not complete control over parcel b.

· If you own parcel b as joint tenants with your husband, there was a scheme whereby:  x and y own it jointly.  X would give a quitclaim deed for ½ of the parcel to y.

· S.50(19) – this blocks it now.

· Eg. If I own parcel A, but am the executrix of the estate… Yes.  I still don’t own abutting land.  It is not the same interest in ownership so I don’t have merger.

· Eg.  I own f, someone else owns c.  C is a vacant lot and the owner wants to connect the waterline through f to connect it to the house.  You need an easement from f.  it is not enough for you to allow your client to put your water line on someone else’s property for 20 years – it must be a permanent right.  Does f need permission to grant an easement?  F would be giving an interest in land that is more than 21 years so you would need one of the exemptions.  If the easement were for 10 years only, you would not need consent.  But if it is over 21 years, you need to comply with the exemptions.  

· Remember it applies to any interest in land – not just deeds.  It applies to mortgages, easements, etc.  

· Eg, You own d and e.  Then you get a consent for e because you think you want to sell it, but you then change your mind.  A consent needs to be registered within two years.  So, you register a deed from yourself to yourself to give effect to that consent.  This is fine and valid.  But now, you want to build on e and sell d.  Can you sell d?  Do you own abutting land – yes.  So you cannot sell parcel d while you still own parcel e.  (Acchione – is the case – get it on quick law – 57 OR (3d) 578.  Trial decision was 51 OR (3d) 635.

· 50(7) – part lot control exemption bylaw.  Part lot control is on a subdivision.  This says part lot control does not apply to these lots.  It exempts part lot control from apply.  It means you do not have to comply with part lot control.  You would have to apply to the municipality – it is not something the builder has control over.

Partition Orders.  Where people who own a parcel of land – a few owners, and they want to divide up the land.  You now need to comply with the Planning Act because of subsection 20.  Even though the court may order partition, you still need a consent to put it into effect.  

Possessory Title

· We talked about adverse possession.

· We talked about how for example if I have A and you own B and your fence is on my property for more than 10 years.  Quit Claim deeds release interest.  Normally that would be a violation.

· Quit Claim deed – a deed where you are releasing any interest you may have in the property.  

· Possessory title can take away legal title.  

· You don’t need Planning Act compliance.  It is a result of case law.  Duthie v. Wall (1979), 24 OR (2d) 49.  

· You should have a statutory declaration or sworn statement registered on title.  

· There are different sections that deal with mortgages.   S.50(8)

· Subsections 16, 17, 18 – deals with partial discharges.

· Another way of avoiding the planning act was to put a mortgage on property b and get the mortgage company to give you a particial mortgage – on the west half – thereby creating another parcel.  Ss 16 says you can’t do this without consent.  When dealing with mortgages, unless you are dealing with the whole parcel, there are still planning act issues.

Curing some of these contraventions:

· If there is a contravention on title there are ways to cure them.

· “Planning Act Dates to Remember” – handout.  

· The first entry is June 15th 1967.  That is a general forgiveness date.  It means that any planning act violation before this date is deemed to be okay.  You don’t even have to look at any planning act concerns before this date.  

· The second entry is June 27, 1970.  part lot control legislation was in force in all of Ont.  Before that time, the municipality had to pass a by—law and put the bylaw on title.  If no by law on title between June 15th, 1967- June 27, 1970 – you don’t have to worry about it.

· One of the ways to look for a cure is to see whether or not the transaction took place in that time that it took the blanket exemption or didn’t apply at all.

· Another legislative cure is found under subsection 14 – plans of subdivision on new consents.  If you are dealing with lands on a plan of subdivision, or lands on a condominium plan, if there was a Planning Act violation before that time, don’t worry about it.  If you have a registered plan on title registered in 1985, you don’t need to look for violations before that date.  The same thing if there is a consent on title.  If there is a consent registered on title in some doc previous to this, then once a consent always a consent applies – any violation before that is fixed.  If you have a consent, you don’t need to look for compliance earlier than that date.  You just look from that date forward.

· There is also a way to have the PA problem forgiven.  S. 57 of the Planning Act.  It is referred to as a forgiveness by-law.  By-laws are passed by municipal by-laws.  You would have to make an application and ask them to apply to the Minister of municipal affairs for an order deeming there was no contravention.  In effect, they give forgiveness and you can go forward from there.  

· LTCQ – Land Titles Conversion Qualified is another cure.  When land is transferred from registry into LTCQ, all planning act violations before that date are forgiven.  You don’t need to worry about them.  Look for the date of conversion to land titles.  You only look for compliance from that date forward. 

· On handout of the deeds – on the transfer deed of land, there are boxes 13 and 14.  this is a neat way to get out of a planning act problem or help prevent planning act violations.  These are optional statements.  But it is in your best interest to have it completed.  Ss 22 & 23 deals with this – exemption re-prescribed statements.  If you get a statement filled in by the vendors in box 13, that they are not violating the planning act by selling you the property.  The vendor’s lawyer also makes the statement that he/she reviewed it with the client.  Box 14 is for the purchaser’s lawyer and in your opinion there is no violation.  That together with 13 and 14 will cure any violations that occurred but you missed.  It will cure it from that date forward.  

· You have to have all three parties: vendor, vendor’s lawyer, and purchaser’s lawyer.  You can’t do this if you are acting for both the purchaser and the vendor.  If in your title search you find a deed where box 13 and 14 are filled in, you don’t need to search for planning act violations.  

Land Use Regulations (still under the planning act – not lot control though)

· It is a way of planning the whole development of the municipality in an appropriate manner.  

· You want to keep the farming community together – for example.

· You need a general plan.  

· Official Plan – a statement as to how the municipality wants to grow.  Is it going to be a farming community?  A built up city?  Industrial?  It is like a policy statement that this is how they want things to happen.  But, it has no legal binding effect.  In order to give some kind of legal effect, they have to pass a by-law: a zoning by-law.  There are other names, eg. A restricted area by-law or land use control by-law; but it means the same thing.

· Zoning by-laws take the areas designating by the official plan and break it down further.  Eg we want condos in one area, single family homes in another, etc.  

· When you buy a piece of property, you must make sure the zoning by law will allow you to use the property for what you want.  E.g  if you buy an old house and you want to open up a law practice, you may not be able to do.  

· When you are acting for someone buying the property, you need to look at zoning by-laws.  You have to do a letter to the municipality and get the zoning information from them.  That will tell you the permitted uses.  It will tell you that  “you can’t do anything with the property unless…”  

· The other thing is does is tell you where on your property you can build things.  It will give you restrictions on how close you can get to the lot lines.  They will also tell you whether or not you need to have your land lot on a street.  It will tell you how far back you can build your house, side, front too.  It will guarantee that there is at least ten feet between your house and the neighbour’s house.  There are minimum requirements, generally not a maximum.

· But there will be maximum lot coverage.  E.g.  you building will not cover more than 30% of the land.

· A common thing is that you must have property that fronts on an open public road.  

· When acting for a purchaser, it is important to know the zoning regulations.  

· Non-conforming use

· On Monday – we will go into surveys.  What was set for October 16th – we will start dealing with that and physical defects.

· Will not be doing risk of change.

October 28th – Monday  (October 16th on the course outline:)
· Last time, we looked at Land Use regulations, and part-lot control subdivisions.

· Horizontal plan aspect is the exemption.  E.g.  mineral rights – someone could mine underneath without disturbing your surface right property.  

· But things like a water main, breaking the surface, then that is not a horizontal plan.

· Planning Act statements on the deed, box 13 and 14.  You must have all three parts together.  If only two, it doesn’t count.  You can only fill it in if you are in the honest belief that everything is in order and there is no planning act problem.  Box 13 and 14 is there for the basis of future searches.  If there is a mistake that you have missed, by filling this in, it has corrected the problem.

Land Use Regulations

· Zoning By-laws & Restricted By-laws.

· These by-laws are not retroactive.  They have a grand-fathering portion in there that says it will only apply from this date forward and if you were there legally before the by-law was passed, then you are grand-fathered in and do not have to comply with the by-law.  E.g.  if your property is zoned commercial, but when it was put there it was zoned residential, it is allowed to stay – it is a legal non-conforming use.

· This aspect will also apply to the location of buildings on the land. 
· The key is that it must be legal before the passing of the by-law.  It was legal before the by-law and remains legal afterwards.
· In order to determine if a property is a legal non-conforming use, you must go through the previous zoning by-laws and at the time it was legal.  You often need affidavit material from predecessors in title.  It can be quite onerous, but it can be done.
· E.g.  if there is a previous zoning bylaw of 20 feet in the front, when then house was built it was built to 18 ft, and the new zoning bylaw says it must be 25ft – you are not legal non-conforming.
· If you find that your property does not comply with the lot designations, one of the ways to solve it is to get a re-zoning.  Get a new zone.  Get an amendment passed to the bylaw through the municipality assuming they agree.  It can go to the Ontario Municipal Board for appeal.  A second way, and more convenient, is to obtain a minor variance to the provisions of the bylaw.  The entity that does the minor variance application is the Committee of Adjustment.  
· S.45 – Planning Act – deals with minor variances.  You must make an application and there is a fee.  You are applying for a variance from the provisions of the bylaw.  
· If approved, then the property that was not in compliance, will now comply.  They change the terms of the bylaw for your specific parcel.
· The best way to determine if you have a problem, is to look at the survey.  
Plan of Survey

· A survey is a two-part report prepared by an Ontario Land Surveyor.

· It is a 7-year process to become a certified land surveyor.

· Survey is a drawing and a written report.

· Sometimes the written report is on the actual survey, sometimes it is separate.

· The Surveys Act sets out the regulations they must follow.  

· In order to do a survey, they must to a title search, get the legal description of the property, then they actually attend on site and measure it out.  The must find the corners of the property, mark the corner with iron bars, make notes about where buildings are in relation to boundary limits.  Then they go back to the office and prepare their survey plan.

· Once they have all the information and do the plan, they seal it.  

· The survey is like a snapshot of the property that shows where the boundary lines are and where the buildings are in relation.

· It is a copyrighted document.  Technically, you should not be relying on a photocopy.  

· Why should you get a survey?  Without a survey, you have no idea if there are any encroachments on the property.  There are many defects that you can find on a survey that you cannot find by doing a search of title.  If you find defects on a survey, you should have them requisitioned to get cleared up because they could affect the transaction.  These defects do not go to the root of the title and do not affect the legal title to the land.  

· These defects are matters of conveyances.  Some defects go to the quality, but these defects go to whether or not the property is clear – not to the root.  Because they are matters of coveyancing, any requisitions must be done by a certain date.  There is a requisition date in the agreement of purchase and sale.  

· The obligation is a purchaser’s obligation, not a vendor’s.  if a vendor has a survey, they have an obligation to give the purchaser what they have (as stated in the agreement of purchase and sale).  However, if in the contract that there is a clause that the vendor is to produce an up to date survey, then they will have to comply.  

· When you have a survey, you have an obligation to exercise reasonable care when reviewing the survey.  You also must review the zoning bylaw provisions.  You must review this survey with your client.  

· Many times your purchaser is willing to accept an old survey –they don’t want to pay survey costs.  What they ask for is a declaration from the vendor saying there are no changes.  Many times the vendors say “there are no changes except…”

· Look at the handouts “This Indenture between Professional Tree Experts…”  and “ the survey that goes with it”

· Look at the boundary lines.  Are there any encroachments around or on the boundary line?  That boundary line should be completely clear of everything.  A fence is the only thing that should be there - if anything.  On the survey, the east property line is in the middle of a ditch.  You don’t get that information from reading the metes and bounds description, but you can tell from the survey.

· Also look for buildings on the survey.  Look at all of them.  There are different regulations that apply for garages and sheds, than for houses.  You must find out what the setback requirement is and make sure there are no regulations.  So, look to the zoning bylaw (remember they are minimum requirements).  

· Look to see if there are any encroachments into these yards.  E.g  look at the second survey.  What is the legal description of the property?  Plan of Survey of Lot 437, RP 835 in the City of Windsor, county of Essex.  You compare the (1) legal description of the survey, to (2) the title search and (3) agreement of purchase of sale.  You have three places to check to make sure that you are referring to the same piece of land.  Always go back to your contract.  

· You must take the smallest distance if there are two different distances in regard to bounds and distance set-backs.  (see the second survey of handout).

· You may have a problem with the porch.  Sometimes they allow you to encroach a little.  If it is not allowed in the bylaw, then it is a problem.  Sometimes side yards have AC units built next to the house.  In many bylaws, this is not permitted.  

· Often called permitted encroachments.  E.g.  a porch.  

· Maximum lot coverage should also be looked at.  The maximum lot coverage, for example, is 30%.  You must determine this.  

· Sometimes you will find information about easements.  If there is an easement, it will be shown on the survey.  So, if you have an in ground pool, the survey will show it.

· Looking at the second survey, Fairview blvd., the frontage is 42 feet.  The 40 ‘ description is there because there is a two foot mark that says the distance of two feet – the property is 40 feet on lot 438 and two feet on lot 437.  

· Look at each of the four corners, it says set I.B. (iron bar).  It means that to do the survey, the surveyor planted the round iron bars in the corner.  If it said found I.B. the bars would still be there.

· Look at the right hand side to the east of the property line.  That fence belongs tot the property of the right.  This fence is in the alley.  It is a 12 foot alley not open to traffic.  The distance between the property line and the alley is 6 feet.  There is 6 feet between that fence and their property line.  If they take that in, they are taking in property that they don’t own.

· You always should look for public access.  

· Make sure there is no distance separation between the property line and the road.  

· Make sure that the agreement of purchase and sale matches the survey.  Any discrepancies will need to be cleared up.  

· Look at the third survey – Lloyd George Blvd.  This gives you more information than the last one.  

· What issues can you look at?  What jumps out?  Look at the shed – the minimum limits.  On the southline, the fence crosses outside the property limit.  What about the rest of the fence?  On the north side, it is not on the property line but it is close.  Adverse possession.  The people on the other side may claim that 0.4’ in adverse possession.  It may not be an issue for the buyers, but it could be.  The Garage – check the set-back provisions.  It is close to the boundary line and may not conform to bylaws.

· Become familiar with how to read a survey for the exam.

Title Insurance

· A relatively new phenomenon – around 1995 or so.

· It is an American concept adopted in Canada.  

· It is an insurance policy.  You pay a premium to buy the policy.  It covers various aspects on the title to the property.  On the title search or survey.

· It basically saves the homeowner from the expenses of having to fix up the problem.  If a problem arises after closing, the insurance will cover it.  

· Sometimes it saves them from having to fix the problem that everyone knew about, but the insurance company was willing to cover.

· Title insurance is often used to get around getting a survey.  If you get insurance, many times you will not required to get a survey by the mortgage company.  The mortgage company is willing to accept title insurance in lieu of the survey.  If you are putting title insurance on instead of getting a survey, when you give an opinion, you opinion must be ‘subject to any encroachments or bylaw infractions or discrepancy that could be revealed by an up to date survey.”

· A number of times, people will buy a new house and won’t get a survey.  Two years later, the owners want to put a deck on the property.  They go to get a permit, but the building department will require to see a survey to make sure they don’t violate zoning bylaws.  Not getting a survey now may save them some money, but they may have to get one later anyhow.

Status of Owner of Property/Different types of owners on title:

· There are different ways of ownership.

Marital status (p.99-116)

· The Family Law Act gives a definition of the matrimonial home.  The matrimonial home is a property where a person has an interest in and that property was ordinarily occupied by that person with his or her spouse as a family residence.  Under the FLA, a mat home cannot be conveyed or mortgaged, or otherwise dealt with without spousal consent.  So, if you own the property in your name alone, and you then get married, it is now a matrimonial home and you cannot deal with the house without the spouse’s consent.  On the deed it is in box 9.  This is restricted to married couples.  Common law spouses Do NOT have the rights in the matrimonial home like married couples.  In box 8 you must fill in the statement of the spousal status.  

· If you are a spouse, the spouse must consent.

· Once the property is no longer occupied as a matrimonial home, it looses that status and it is no longer a matrimonial home.  

Death of the Owner.  

· Two ways to hold a title with other people are by joint-tenants which has the right of survivorship with the others.  There could be many people as joint tenants.  You could have tenants in common.  If joint tenants and one dies, the right goes to the others.  So, you don’t have to worry about the estate of the dead person with joint tenancy.  You have a declaration of the death.   If you are on title as the last one and you die, or there is someone on title who is not a joint tenancy, you must look to title.  

· That means as a tenant in common, your interest goes into your estate.  E.g.  two people own a house as tenants in common and one dies, that persons’ interest goes to the estate.  Then, the estate’s trustee (administrator or executor).  

· You must be sure that all of the debts have been paid because the debts are a lien on the property.  You have to take a look at the will if there is one.  If there is one, it is registered on title in the general registry (letters probate); so it is not registered right on the title.  You must look in the will to see if there is a power of sale.  If the estate trustee has the power, you are dealing with the appropriate person and you won’t need court approval.  If not, you will need court approval.  Look in the will to see if anyone in particular was given the house.  If there was a gift of the property, that person either has to be the one who has gotten title or they must consent to the sale of the property.  You must make sure that all the right people sign.  Sometimes some estates are more complicated than others.  All of the property or interests in an estate will vest in you as a beneficiary three years after the date of death.  E.g..  If you are given a gift in will, the interest will vest in you three years after the date of death.   Make sure the property has been dealt with within the three years –are there other people which need to sign off?

· Sometimes you will find a document that needs to be signed by a power of attorney.  If a document is signed by a power of attorney, you must see it.  It should be on title or in the general register.  You need to make sure that this person has the authority to deal with the property.

Corporations

· Property can be owned by a corporation.

· When a company sells property, you don’t have to go behind the signature as long as there is a company seal or there is the phrase, “I/we have the authority to bind the corporation.”

· Either must be there.   You don’t have to check to see who they are.  You can rely on it.  Indoor management rule.

· Sometimes companies change their names or amalgamate with other companies.

· Their new name must be registered in the general register.  

· There will be a recital or statement.  It starts with, “Whereas…”

· It gives you the history on the document.  You need that flow so everyone knows what happened.

· If a corporation does not comply with the rules, it can loose its charter.  So, if a corporation looses its charter while it owns land, that land may get forfeited to the government.  So, if you don’t file your tax returns for two years, they loose their charter and possibly their land.

· You need to do a status search – which is done through the Ministry.

· The Act says to look at all corporations in the past 20 years.

Partnerships

· Partnerships are not separate legal entities like corporations.

· General partnerships - all of the partners sign.  You need a statement that these are all the partners.

· Partners are deemed to own the land as joint-tenants.  No right of survivorship.

· Limited partnership – only the general partners need to sign – the others are not needed.

Trust

· If a property is in trust, there will be an indication on title of the land in trust.  

· If in trust, you can assume the trustee has the authority to sell.   But you will find that this will will be in the Land Registry System – not in Titles System.

· Land Titles don’t like trustees.  It will not recognize the trust.  It says the person who is the registered owner is the registered owner and no one else can deal with the property.

Religious Institutions

· If buying from a religious institution, it may be in the name of the ‘trustees’ of the church.  

· Trustees that are the current trustees are deemed to have been the successors of the original trustees.  So,  you don’t need the signatures of the original trustees (they may be dead).

· You just need verification that you are dealing with the current trustees.

Non-Resident Owners

· Someone who does not ordinarily reside in Canada.

· Must watch for certain things.

· S.116 of the Income Tax Act – “not a non-resident.”

· A non-resident has income tax consequences.  If acting for a purchaser buying from a non-resident, you must get a clearance certificate from Revenue Canada.  

· The application for this certificate is done by the vendor.  You need this certificate to ensure that your client is free and clear from any tax implications of the vendor.  

· If you don’t get the certificate, your client could be liable for the tax if there are any outstanding.

· The onus is on the purchaser to satisfy themselves about the vendor’s status on the day of closing.  

· If a purchaser is a non-resident, there used to be a heavy tax for restrictive land.  This has since been repealed in 1997.  But be careful for tax liabilities.  

October 30th, 2002 - Wednesday

Physical Defects

· Physical defects refer to defects on the buildings on the property you are buying.

· It could also be on services, but it usually doesn’t involve services.

· It does not mean that they find the defect on the day of closing.  It may be 6 months later.

· You must go back to the agreement of purchase & sale.

· Paragraph 13: Inspection of the house.

· Paragraph 22: UFFI warranty.

· Paragraph 25: The agreement in writing is all that there is – four corners.

· Besides these paragraphs, caveat emptor is the general rule.  It is up to the buyer to properly inspect the facilities before they sign the agreement.

· McGrath (1979), 22 OR (2d) 784.  This is the leading case.  Absent any fraud, mistake or misrepresentation, the purchaser takes the property as he finds it.

· There are two types of defects:

1. Patent Defects.  A defect that should be easily found by an inspection of the structure by an unsophisticated purchaser.  You should spot the defect just by looking.  E.g.  a broken window, cracks in the wall, etc.  The purchaser is stuck with it unless: 

(i) the vendor actively tried to cover it up.  e.g. there is a hole in the wall and the vendor puts a picture over it.  

(ii) If there is a clause in the agreement of purchase & sale.

2. Latent Defects.  A defect that an ordinary person is not expected to discover in a routine inspection.  The defect is generally to the fitness of the building for human habitation.  E.g.  a water leak behind the dry wall, termites, soil contamination, roof leak.  The vendor is NOT liable if they did not know about it.  If the vendor knew about it, the court will look at the level of misconduct of the vendor.  For example, if it was an active consealment of the problem, it would then amount to fraud.  In that situation, the courts have ordered rescission.  If the vendor knew, but just didn’t say anything (and the purchaser didn’t ask)…

· Jung (1988), 47 RPR 113.  The court said that vendors are required to disclose latent defects of which they are aware.  Silence about a major defect was the equivalent to deception and the vendor is liable.  

· In misrepresentation – there is fraudulent v. innocent.

· If innocent misrepresentation, they will generally not be found liable.

· If negligent of fraudulent, the courts will often rescind.

· Often a purchaser will request a final inspection of the property.

· The agreement of purchase & sale does NOT give an automatic right to re-inspect the property.  You need to add a clause for this.

· Harkness (1979), 131 DLR (3d) 765.  The court said there is a right to a final inspection.  However, this case is not binding because it was brought before a board.

· New homes are different.  A final inspection is required.  The owner and the contractor must go through the house to see what is left to do.  It asks as a checklist of what needs to be fixed.  You must get a certificate of completion and possession in order to close.  

The Ontario New Home Warranties Plan Act.  

· In accordance with the program, the purchaser must go through the home with the vendor’s representative prior to closing to verify the dwelling has been completed in accordance with the agreement.  

· Any deficiencies are noted on the Certificate of Completion and Possession.   While the vendor will be responsible for completing and correcting any deficiencies noted. The Program provides the purchaser with an assurance that the vendor’s responsibilities will be fulfilled.

· Enrollment of builder with warranty plan and enrollment of the house – must get copies of these.  Both must be registered with the plan.

· This warranty plan will cover things like structural problems. 

· During the first year, the warranty plan covers everything.  

· After the first year, but before the second year, the warranty plan covers only things like basement leaks or electrical or mechanical problems.  

· After two years, but before the fifth year, only major structural defects that make the house uninhabitable will be covered.  E.g.  all the pipes burst.  

· Builder’s Code – can also give protection to new homebuyers.  It requires builders to meet certain standards.

· Make sure that you get a building report from the municipality.  They will have the dates when permits were granted.  They will list the work orders if there is work left to be completed.  Do this before the client takes possession.  After possession, it might be more difficult to get the builder back to fix the problems if they already have their money.

· Remember that when someone buys a new house, there is a contract which is different from the agreement of purchase & sale.

Construction Liens

· The house does not have to be a new house to get a construction liens.  It attaches to any type of construction.  E.g.  getting a new roof, remodeling your kitchen.

· A construction lien is a lien that is in favour of someone who performs work or provides service or furnishes material for construction, alteration, or repair.

· Construction liens are now covered by the Construction Lien Act, 1983, April.  (before this act, authority came from common law.)

· A lien arises when the first work or service is done.  It doesn’t mean a lien will be filed – but the right arises.

· If the person who performed the service does not get paid, they must preserve their lien rights.  They must register a claim for lien on the title to the property concerned and must do so within 45 days of the last day they performed the work or service.

· Time limits are strictly enforced.

· Claim for lien is a specific form – you need the correct form.  Affidavits are required.

· There are strict consequences if you file a false lien.  The lawyer can be subject to damages if they assist someone who files a false lien.  You must go through the details with client to ensure the lien is valid – and for the right amount.

· If they don’t register the claim for lien, their right expires.

· If the claim is still not paid 90 days after the last day the services were supplied, you must perfect the claim.  (you first preserve the claim and then perfect it.)

· Perfect the claim – file the statement of claim and ask the court to issue a certificate of action.  The certificate is issued and it must be registered on title within that 90-day period.  

· If you have preserved, but not perfected, you loose the lien rights.

· Lien rights arise for any subcontractor too – not just the general contractor.  So, you need to know who the subcontractors are too.

· If you search a title and find a claim for lien, you must have it removed: discharge of lien.

· If you have a claim of lien and certificate of action registered on title, you generally need a court order to remove it.  The court can order the lien to be discharged and then they vacate the certificate of action.  

· The purpose of the Construction Lien Act is to require home owners to retain a holdback.  A holdback is usually 10% of the value of the work being done.
· Eventually the contractor will prove that there are no liens.  If you don’t retain the holdback and a lien comes about, you are liable for that lien – which could be over and above the regular price.
· It is a protection method for the homeowner and also for the contractor who will have some money to go after.
My Notes on Remedies (p.209-214)

Choice of Remedy 

1. They can treat the contract as though it never happened and ask that both parties be placed back in their original positions;

2. They can demand that the contract be carried through to completion as intended;

3. They can claim damages in lieu of, or in addition to, performance of the contract.

If your clients are the vendors, they have a fourth option:

4. To consider the contract cancelled and keep the purchaser’s deposit.

· There is no need for an innocent party to make a specific choice as to the relief sought until trial.

· Selection of a particular course of action may preclude a certain course of action.

Tender

· Except where there has been an anticipatory breach, the non-defaulting party must be able to establish to the court that, on the original closing date, they were ready, willing and able to close.  Good tender is the best evidence of the fact.

· Proper tender involves presenting the other party with all that is required to close the deal.

· However, where the other party has made it clear that they have no intention of closing the deal (anticipatory breach), it is no incumbent on the party not in default to tender.  

· The party who is unwilling or unable to close may not rely on the “time is of the essence” clause when the innocent party does not tender.

· Defective tender will not necessarily rule out a remedy, particularly where the flaw is the result of some action of the defendant.  

Liens

· Once the agreement of purchase and sale has been signed and the deposit paid, each party has a lien on the property.  

· In the case of the vendor, the lien is for the amount of the purchase price yet unpaid.  The lien will continue until the purchase price is paid or something else happens to vacate the lien.

· The purchaser’s lien is for the amount of the deposit, plus any other funds they advance on account of the purchase price prior to closing.  

· Lis Pendens: notice of pending litigation.

Setting the Contract Aside

· Your clients may be able to walk away from the deal if they can establish that there was something wrong with it.  E.g.  minors, mentally incompetent, or intoxicated when the agreement was signed.

· Or if an essential element was missing: intention, offer/acceptance, or consideration.

· The contract may be unenforceable if the Statute of Frauds was breached.

· Or if a Condition precedent was not satisfied.  E.g  ‘subject to financing.’

Rescission

· When the contact is rescinded, the parties are released from their contractual obligations and put back into their pre-contractual positions.

· It seeks to negate an agreement entered into under inequitable circumstances: duress, undue influence, illegality, fraud, misrepresentation, mistake or frustration.

Cancellation of the Contract

· Cancellation does not put the parties back in the same position they were in prior to the execution of the contract.

· The vendor is generally entitled to keep the purchaser’s deposit.

Specific Performance

· Specific performance is the actual performance of the contract as the parties originally intended.

Specific Performance for the Vendors

· Specific performance has rarely been awarded to vendors.

· The more common course of action for innocent vendors is to resell the property and then claim any loss from the defaulting purchasers.

Specific Performance for the Purchasers

· Purchasers are entitled to demand that the vendors honour their agreements.

· Specific performance is an equitable remedy which will only be ordered when damages will not suffice.

Damages

· Damages are awarded to innocent parties when they want to affirm the contract and be placed in the same financial position as if the contract were performed.

· Damages may also be awarded in addition to specific performance or when the plaintiff has accepted the defendant’s repudiation of the contract.

Damages for the Vendors

· The purpose of damages is to place vendors, so far as possible by money, in the same position in which they would have been if the contract had been performed

· Vendors should generally attempt to mitigate their loss by re-listing the property for sale as soon as possible.  

· Where the purchasers repudiate the contract without justification, the general rule is that the deposit is forfeited to the vendors – subject to proof.

· As a practical matter, the deposit is usually held by the real estate agent, and the agent will not release the deposit to the vendors unless the purchasers consent or it is ordered by the court.

Damages for the Purchasers

· The purchasers’ measure of damages has traditionally been the difference between the price contracted for in the original agreement of purchase and sale and the market price on the day of breach, which is usually the date set for closing.  

November 4th, 2002 – Monday

Recap:

· Hold back provision

· Construction Lien Act was designed to sometimes deal with the worst of circumstances.  The Act has developed a scheme so that at least some payment goes through to the subcontractors.

· The owner of the property has to holdback 10% of the contract price.

· The holdback is done even if there are progress payments.  

· As long as the owner complies and holds back 10%, they will not be liable to pay more that the amount.

· If they do not holdback, they may have to pay that 10%.

· If you have a mortgage holder, and you are advancing money on your mortgage, you msut make sure that no liens have been filed before any advance.

· You need to do a sub-search to make sure there are no construction liens registered.  If you find a construction lien, the obligation changes.  You are obligated to holdback the full amount of the lien plus 10%.  Because what you now have is notice that there has been a lien filed.  

· If you do not hold back that amount, you could become liable to the full amount in addition to the 10% holdback.  That lien would take a priority over the advancement of the mortgage.  

· So, if there is a $3,500 lien that a painter put on the house, you need to hold back $3,500 plus the 10% from the mortgage advance.  

· Many people don’t know about the 10% holdback, and a lot of construction workers don’t bother to tell the property owner about them.  

· There is a difference for someone who is doing a repair or addition v. a new home owner.

· If you have a new home-owner who buys the home and the land, there is an exemption under the Act.  They don’t have to holdback the 10%.  To be a new home buyer, they must meet qualifications: 

1. They cannot have paid the builder more than 30% of the purchase price before closing.  

2. The closing or possession date does not occur until there is a certificate of completion and possession issued under the Act or the municipality gives an occupancy certificate. 

· Getting the certificate of completion and possession is not difficult to get.   You need this certificate to close the deal.  

· The builder, new home-owner, and the New Home Warranties Program all need a copy of the certificate.

Closing the Transaction

· The closing is a standard procedure, but is changing due to electronic registration.

· The procedure is the vendor and purchaser lawyers get together with everything they need.  They bring all of the documents down tot the Land Registry office.  Many times agents are used, but do it yourself first so you know what it is all about.  

· You exchange documents.

· The vendor’s lawyer or agent holds onto the cheque while you make sure the documents are registered.

· The conveyance of the property occurs at the time the deed is delivered.  Registration is just public notice. In order to avoid potential problems, there has been a courtesy that has developed – the vendor will hold on to the money until the purchaser has registered the deed.

· With title insurance, there has been a new procedure that has developed.  If you documents are not going to get registered that day, if you have title insurance, the insurance company will allow you to release the funds and you register as soon as you can afterwards.  

After Closing

· Is there any relationship left between the purchaser and the vendor?

· The basic rule is that after the closing, all of the obligations between the two that were set out in the contract merge with the conveyance.  So, if there are things in the contract that are not dealt with before closing, that party is deemed to accept whatever they get.  When you accept the deed it is in full obligation.

· The reason is that you need to have some type of finality.  

· Sometimes you don’t want the doctrine of merger to apply.  E.g.  UFFI.  You don’t want that warranty to merge on closing because what happens if three years later the clients find out there was UFFI in the house and they want to go after the vendor?  

· If there is something specific that you want to make sure will not merge with the closing, then 

· you can put an express clause in the contract that says it will survive closing.  

· There has been a practice developed where part of the document the purchaser will send to the vendor is a document that says something else.  If you have a different document that says these things will survive, outside of the contract, it can survive.  The client doesn’t have to sign it.  You don’t know what you are signing and could open them up for exposure.  

· Lawyers can be creative in writing documents.  Be careful.  It is always better to write your own forms.

When a transaction does not close – aborted transaction

· When it looks like a deal may not close, you must put the paper trail in place to set you client up so the evidence will be there. 

· One of the ways to set yourself up for the evidence, is to follow a tender process.

· The purpose of the tender is to demonstrate that the innocent party, is ready, willing and able to close, on the day of closing and anytime after, right up to the day of trial.  

· If you get a transaction that is aborting because the other side is defaulting, you must go through this tender process.  You prepare your closing documents, as if it were going through and they must be signed and ready for registration.  Cannot be draft form.  

· If you are the purchaser, you must have the funds – a certified cheque for closing.  That means if they have a mortgage, they must have a mortgage for a day.  They need it to show they are ready, willing and able to close.  

· You have to tender these documents to the other side.  You are saying to the other side here is all my stuff, I am ready to go, where is yours?

· The easiest way to do this is to make a list of all of the documents on a separate sheet of paper.  Then all they need is to says these documents were included at the time of tender.  When you are done showing the documents , you must sign the tender form  if you are being asked to acknowledge seeing the documents by signing – but get a copy.  

· Many people don’t like signing.  It will not affect the validity of the tender if the other side does not sign.

· You must decide who you tender on.  If there is nothing in the agreement that appoints the lawyer as the agent for the client, then you must actually tender on the individual.  Most standard form agreements say the lawyer is the agent for all things.  So, in most cases, you just tender on the lawyer.  

· You also must watch the timing of the tender.  If there is a standard clause on the agreement of purchase of sale, your tender must take place before that time.  

· If you don’t do a tender, of it is somehow defective, it is not fatal.  You can still produce evidence that you were ready to close in other ways – but it is more difficult.  Oral evidence, statement from mortgage company, etc.  

If you have an aborted transaction, what happens to the deposit?

· A lien is a charge on the property.  A lien for both arises from the time they sign the contract and deposit is paid.  

· As a result of the lien, they become viewed as secured creditors – have something to back up the lien.  

· Purchaser’s Lien.  It is for their deposit, or any other money advanced towards the purchase price.

· Vendor’s Lien.  It is for the amount of the purchase price not yet paid.  

Remedy if deal doesn’t close:

1. Rescission of contract.
2. Specific Performance
3. Damages
1. Rescission of the contract.  The word rescission has been used to mean a number of different things.  It generally refers to a decision where both parties agree to walk away.  If they walk away, they will try to put themselves back in the same situation they were in before the agreement was signed.  That would involved the purchaser getting back the deposit, and the vendor gets the property back free of any claims of the purchaser.  There are number of different times for this.  E.g.  if there was a condition on the contract that could not be fulfilled or if the contract was illegal (the purchaser was a minor).  There are times besides rescission where a contract can be cancelled.  Sometimes the vendor will keep the deposit as damages if the purchaser is the one who is walking away.  In order for the vendor to keep the deposit, it would have to be in full satisfaction of any claims.  The vendor would have to give a release that they would not start any action.  

2. Specific Performance.  It is an equitable remedy.  The court forces the parties to complete the contract.  They order the defaulting party to complete the contract.  More often this remedy is granted on the purchasing end, not the vendor.  Usually, there is something unique about the property that was important to them that cannot be made up for by damages or by buying another property.  [Semelhago (1996) 2 SCR 415].  

· Must have clean hands doctrine complied with since it is an equitable remedy.  It is very important to have the tender as evidence that you were ready, willing and able to close.  Set your client up to go for the highest of remedies.  

· You must show that you are still ready, willing and able to close.  This is not an easy thing to do – e.g.  mortgage.  The purchaser can claim damages as an alternative – and you should always claim damages in the alternative; however you must elect before trial for both.  They do not have to mitigate their damages.  But then if you elect at trial to claim damages, you do have the obligation to mitigate. Generally, the best course of action is to always try to mitigate.  

· You can also ask for an abatement in the purchase price too.  If the vendor is able to substantially fulfill their obligations, then it is inequitable to allow the purchaser to withdraw.  [Andres (1986) 54 OR (2d) 1].  If acting for purchaser, when you issue your statement of claim, you must also ask for a certificate of pending litigation. You must protect you client.  When you have this certificate, you must register it against the title tot the property.  The registration is public notice to anyone else that the property is the subject of litigation.  You want to make sure the vendor doesn’t sell it out from under you before you get your remedy.  

· There are a number of bars to specific performance: a plaintiff not having clean hands, if there is a hardship on the defendant in the granting of the order, if there was some unfairness in the contract, delay or laches.

3. Damages.  Payment of money to compensate you for whatever you suffered for breach of contract.  Any damages must arise naturally from the breach itself.  Damages must flow from the breach and cannot be too remote.  You can see from the breach how the person suffered the damage.  The common situation is damages assessed as the date of breach which is the date of closing – however, that seems to be changing.  They look at damages as of the date of trial.  E.g.  at the date of closing the property was at a certain value, but at the time of trial, the property value sky-rocketed.  [Metropolitan Trust (1973), 3 OR 629, affirmed by 9 OR (2d) 375.]  Sometimes a purchaser is limited to the amount of the deposit.  Each situation makes sense on its own.  

Relief against Forfeiture

· If the deal is not closing but the vendor won’t give up the deposit.  It prevents the vendor from keeping a deposit that they should not be allowed to keep at all, or the deposit is way out of proportion from the damages that they would be getting.  Sometimes in commercial transactions the deposit could be 50%.  

· If the vendor won’t release the deposit, you can make an application to the ocurt for an order granting this release from forfeiture.  

· S.98 of the Courts of Justice Act.  – deals with this.

· Wednesday – condos.  Next week – mortgages.

November 6th, 2002 – Wednesday
[Charge on one side, discharge on the other – bring in handout next week.]

Condominiums 

· Ownership of the fee simple.  The fee is the legal word for title.  You get legal ownership of fee, but it is ownership in a unit instead of land.  

· With the ownership, you get a percentage of ownership of all of the common areas.  E.g.  hallways, elevators, lobby, garden areas, visitor parking spots, swimming pool, etc.

· The percentage should be based on the number of units.  If there is 100 units, you have 1/100 %.

· You can take title of the unit as joint tenants or tenants in common.  But the common elements (common areas) you own that with everyone else as tenants in common.  Your share would pass on with your unit.

· Unit owners are members of the condo corporation.  It is a corporation formed, they go through the planning act.  You will never find an individual as condo – it is always a company.  Eg.  You buy unit 2, of condo # 543.

· As a member of the condo corporation, you have voting rights at the meetings.  It is similar to being a share holder.  

· At the meetings, you elect a board of directors.  They oversee and run the corporation itself.  They have annual meetings and sometimes special meetings and vote on major decisions.  E.g.  major renovations.  

· When you own a house and you own the land, you own all the walls.  In a condo you own to the inside walls.  All of the outside part of the building (roof, bricks) is owned by the condo corporation.  You do not own it.  

· When you do things inside, you must get permission. 

· As far as outside work and maintenance go, e.g. mowing the grass, belong to the condo corporation.  

· In order to pay for that, you have to pay a common fee.  It is a charge on a monthly basis and is a charge that every unit holder pays, they pay it based on their percentage of unit ownership.  

The Condominium Act

· May 5th, 2001 – came into effect – a new one.

· A number of changes.  New act allows different types of condos. E.g.  phased condominims, vacant land condo corporation.  

· Any condo that was in existence before the new act and sold one unit before,  the old act applies.  

· So, be familiar with what to look for in both acts.

Condo Documents [Constitution of the corporation]
1. Description.  This is a separate document that registers the description of the property owned by the condo.  Each document is registered in the LR office.  All condos have been in Land Titles.  This description actually creates the condo plan.  This condo plan creates or divides up the land of the various units.  E.g  if you  have a condo corporation of a high rise, it will give a floor plan for each floor – which will be the description.

· The corporation does not have share capital issued.   Your membership is the deed you have to your unit.

· Description are prepared by land surveyors.  So, you get more of a picture of what the development is going to look like.  

2. Declaration.  Most important document.  This sets out who owns what and who is obligated to do what.  One of the things it deals with is what areas are exclusive use and non-exclusive use.  The diff is obvious when you think of a unit –that is exclusive.  You may be buying a parking spot – you have to use that particular one.  You may buy a storage area – those can be exclusive, but may be not.  You need to look at the declaration to see what is or is not included as part of the unit.  You must make sure they are getting title to all they are supposed to get.  If part of the common elements – it is up to the board and you don’t have any say on the matter.

3. By-laws.  Regulate the internal rules and regulations.  Functions, voting rights, etc.  In order for a by0law to be effective, it must be registered on title.  

4. The Rules.  Deal with how the common elements and the units are used.  They are intended to promote the welfare and safety, and convenience of all the owners.  Rules do not have to be registered to be effective.  They only need to be passed by the board of directors to be effective.  

· All these documents are registered in separate books.

· When doing search of title, you need to look at all of these documents.

· If doing a title search where the LR Reform act has not taken place – not transferred to Land Titles – if it is not on the computer, you need to look at the different registers: Property Parcel Register – shows the state of the title of condo property at the time the condo was registered, Constitution Index that has the declaration and by-laws, Common Elements in General Index shows any doc that affect title to the common elements (e.g. mortgage reg by the condo corp itself – it could n’t reg a mortgage against you unit because you own it), Unit Register – shows unit history (ownership of that unit).  

· Where computers have been implemented in Land , there will be one index for each unit.  On that one index, you will have listed all of these other documents.  You just need to look at your  unit number, and you have all the information there.

· You must do a search of execution for condos as well.  But, you need to add a search of executions for the condo corporation itself.  Just like any other corporate entity, it can buy, sell, sue or be sued.  If there is a judgment against it, as a unit owner you are responsible for part of that judgment.  If there is a judgment, it is like a judgment against any unit owner.  That has to be dealt with before you have the client purchase that property.

There are different protections for purchasers of new condos:

· When you enter in an agreement of purchase and sale for a condo, you will find there are a few extra clauses that deal with things like common elements.

· But if the unit is not yet built, that agreement in NOT binding on the purchase until they get a current disclose statement.   If they don’t get it, they can walk away without any recourse.  It is a void agreement until this statement is delivered to them.  

· This disclosure statement gives the certain information about the unit and corporation.  Some of them tell you the number of units and type they are (residential or commercial).  Disclosure statements will also tell how many units will be sold to investors.  You will find absentee owners. It also tells you how many units the corporation may retain to rent out, rate of common expenses, etc. 

· Also, it will tell how much it costs to do a reserve fund study.  A reserve fund is unique to condos.  If you have a condo corporation that is required to maintain the outside structures, those elements eventually wear down and need to be replaced.  In order to have the money to pay for it, they need a reserve fund.  They set aside money.  It is a forced savings account required by statute.  A certain percentage of the common fees, 10% of the common fees, is to be paid every month into the reserve fund.  But what has happened in the past is that in order for corporation to make condos attractive, they start off low and increase later.  

· If there is not a reserve fund, the corporation has to put a special assessment on all of the unit holders.  To prevent drastic results, the new act requires each condo corporation to do a reserve fund study.  This study is going to assess the state of all of the buildings – how close they are in need of repair and when that repair is needed.  They estimate the cost and look at the reserve fund.  If the fund will not have enough money to cover the projected expenses, the unit holder will have to pay an additional increased amount.  It is an attempt to make condo corporation more accountable to run them in a more business like manner.  

· This disclosure statement for new condos, there is supposed to be this reserve fund study right away.  If they don’t get it, the agreement of purchase and sale is not binding.

· As soon as they get the disclosure, it is binding, but they get a 10-day cooling off period.  In the 10 days, they look at the disclosure closure and if they decide that it is going to be too expensive, they can back out and rescind the agreement.  

Two Stage Closing for Condos:

· When dealing with closing, there is a two-stage closing for new condos.  The reason is you cannot register all of the condo documents until all of the units have reached a certain degree of construction.  

· The stage of construction is: they must be ready for occupancy.  

· There are mortgage registered.

· Once the units are ready for occupancy, there is a delay between then and registration.  The constitution must be registered.  

· The developed of the two-stage closing allows the builder or condo developer to require you as the purchaser to take occupancy of the unit before it is a condominium.  In the agreement of purchase and sale, it will require you to take occupancy when it is ready.

· When you take occupancy, it is called interim possession date.  On that date, that is in effect your closing date and the purchaser pays the money at that time.  

· There is an interim occupancy agreement.  This takes the place of your title – but you don’t have a deed yet.  You get you keys then.  

· Once the developer ahs satisfied the ministry tat occupancy is available on 90% of the units, then they can get the paper in order to registered the const. Doc so it becomes a legal condominium.  Once it is a legal condo, the second stage of closing comes because they will they give you the deed and that unit will actually be registered in your name.  

· So, stage one is occupancy, the second stage is title.

· While condo law is in the process of being developed, they have come to good resolution in the new act. E.g. phasing is a good idea.

· During this interim occupancy period, your client has paid all of the money but do not have a deed.  So, this money that has been paid, there is nothing to show for it plus they must pay occupancy rent.  Because until they get a deed, they are not the owner.  In this interim, they pay 1/12 of their share of the property taxes, plus they pay the common fee. This helps the builder pay the taxes.  But the money they paid for the purchase price is being held in trust in between.  But the developer, until the condo is registered, they have to pay you interest on the money you paid for the purchase price.  So, you pay occupancy rent, but you get the interest on what you paid already.

· The diff between the old act and new act on the occupancy rent, on the new act you have the 1/12 of the municipal taxes.  Under the old act, you used to have to pay interest on the mortgage that you would have to give back to the developer.  It was a phantom mortgage. E.g. If you paid $5000 down and the mortgage was $150,000, you would pay interest on the $145,000 at a rate comparable to the interest rate of a bank.  

· Eg. $150,000 – price of condo.  $5000 deposit.  You only can get a mortgage for $125,000.  That leaves $20,000 that you have to come up with.  This $20,000 must be paid during the interim occupancy, plus the interest calculated on the $125,000.  

· Estoppel Certificate.  When doing a condo purchase, what you need to get for the condo corporation, you need to get a status certificate from them.  Under the old act, it is called an estoppel certificate.  This certificate tells you about information about the status of the condo corporation.  E.g.  any arrears for the condo that you are buying.  If that unit has any arrears in common expenses, the condo corporation can get a lien on that unit for the arrears of the common expenses.  They must register the lien on the unit.  It will also tell you if there has been an increase in common fees since the unit was established.  It will tell you about special assessments on the unit.  It will tell you about the reserve fund study and judgments against the corporation.  It will tell you if the condo corporation is involved in any court action and what the status of the action is.  You  MUST have this certificate to ensure payments are up to date.  If you don’t and something comes up, you will be found negligent for not getting one.  

· Next week – mortgages.  

November 11th, 2002 – Monday

Recap:

· Issue of the purchase of new condos and what happens on closing.

· New condos are different from used condos.  Different process.

· New condos fall under the protection of the New Home Warranty Program.

· If you find a Hudac warranty – that was a housing and urban development program that preceded the New Home Warranty Program.

· On the purchase of a new condo, there is a two stage closing:  (1) Interim Occupancy  (2) Final Closing.

· The first stage is the interim occupancy.  It requires that you enter occupancy once it is ready.  In that first stage, some money does change hands.  You pay the balance of your deposit to a maximum of $20,000.  The maximum of $20,000 is because of the New Home Warranties Program – it will cover you.  If the builder goes bankrupt, you will get refunded.  If you pay more than $20,000, the builder must get additional insurance, so they don’t like doing that.  If  you have any extras added to the contract, you must pay for those.  E.g.  you want marble flooring instead of laminate.  You have no warranty coverage on these extras.  If something goes wrong, there is no protection from the new home warranty program.  After this, you get the key and move it.

· You cannot waive interim occupancy.  

· There is a monthly occupancy rent.  This is made up of 1/12 of the estimated municipal taxes.  As part of your monthly expense, you also pay the estimated common fee.  Generally the amount they estimate is fairly close.  The last thing you pay is the amount of interest on the unpaid balance of the purchase price.  The interest is of a prescribed rate, which changes monthly.  This is where the old act and new act differ.  Under the old act, the interest owing was determined by the vendor or builder.  The builder has a mortgage on it, so his interest rate might have been 10%.  This would get passed on to the purchaser – like a phantom mortgage.  

· You cannot register a mortgage on a property until you own it.  That is why during the interim occupancy you cannot get a mortgage.  

· At the time of the interim occupancy, you have the certificate of completion and possession.  The builder and homeowner walk through it and list what is left to be done.  That becomes the checklist of what is left to do.  It is just on your unit.

· This interim occupancy can last up to 18 months.  There are many frustrated clients because it can take a long time to get done.  The reason is that under the act you cannot register your condo documents until 90% of the condominium is sold.  It must be constructed and sold.  That is a heavy onus on a builder.  So the interim occupancy allows the builder to get some money in the meantime.  The owners, while paying, are not building any equity because they don’t own it yet.  Sometimes a bank won’t carry a mortgage rate for a long period of time.  This can be an issue for the owner.  

· Once condo documents are registered, and there is a legal condo, the builder can legally sell you the unit.  This is the second stage: the final closing/title.
· The builder gives you a deed, so you now own your unit.  At the same time, you also get your mortgage and you give him the balance of the purchase price.  

Mortgages

· The handout “This Indenture” – the word indenture just means ‘document.’  

· That document is dated October 7, 1981 pursuant to the short forms of Mortgages Act.  If under the act your document contained short phrases, it was deemed the longer version was included.  That is all the act does.  It was meant to shorten all the words in the document.

· This document is a mortgage done in 1981, under the registry system.  It is for information purposes only.  This what the mortgages used to look like.  

· Since April 1st, 1985, the Charge/Mortgage of Land form is used.  

· The second document is “standard charge terms.”  They have been brought out because of this new form that came out in 1985.  You can literally register a mortgage in one page.  It is to incorporate in the new form, all of the old form terms.  

· “Notice of Sale Under Mortgage”

· When the bank loans you the money, they hold the house as security.  This is called a secured loan.  It has some physical asset tied to it, so if the loan isn’t paid, the physical asset can be used to pay the loan.  In a mortgage, the security is the land and instead of a loan it is called a ‘mortgage.’  So the mortgage is the form of the loan you have when you buy land and then like a car loan, there is a lien against your property because of the mortgage.  The way you end up securing the property is by signing a document called a mortgage, and it is registered on title.  

· The terminology is that if I have the land and am borrowing money, I am giving a mortgage to the bank.  I am granting them a mortgage in return of them granting me the money.  It is the property owner granting the mortgage to the bank.  It doesn’t have to be a financial institution – it could be a private person with lots of money or a corporation.  

· Before April 1985, there were different terms that were used and need to be familiar with.  

· Under the Land Registry System , the documents were referred to as ‘mortgage.’  The land owner who gave the mortgage was called the ‘mortgagor.’  [‘-or’ means the person giving, coming from].  

· The ‘mortgagee’ is the person getting the mortgage.  They have the security.  [‘-ee means getting it].  

· Discharge of mortgage and assignments of mortgage.  

· Under Land Titles, the terms were different and have been adopted now.

· A mortgage was/is a charge.  Mortgage and charge mean the same thing.  

· A mortgagor is the chargor, the mortgagee is the chargee.

· For the discharge, they call it the sessation of charge.  However, this one is usually called the discharge.

· Instead of assignment, it is called the ‘transfer of charge.’  

· Element of philosophy that changed after April 1985.  ‘Equity of redemption.’  Before April, 1985, when someone borrowed money and gave a mortgage for security (mortgage is always on land) they were deemed to convey the legal estate of the land, legal title, to the mortgagee/chargee.  Deemed does not mean an actual transfer – a pretend transfer.  What the borrower kept was the right to redeem title to the property once the mortgage was paid.  It was ‘as if’ legal title was given.  That right to get the title back was known as the ‘equity of redemption.’   

· So, if you think back on the Planning Act and owning abutting lands, you are deemed to have abutting lands if you have title in one, and equity of redemption in the other.  

· After April 1985, LRRA, that concept of granting legal estate to the mortgagee was abolished.  

· Now, the mortgagee/chargee gets only a charge or a lien on the land.  You keep title, but it is subject to a lien or charge in favour of the person who loaned you the money to buy it.  

· A first mortgage means that they want to be registered as the number one lien on the property.  Priority of liens is based on the order of registration.  So, if another document comes in before the mortgage, their mortgage may not be first.  They want it first, because if they have to sell the property to get their money back, they want to be in control.  They want to be first in line to get most of the assets.  

· If you have a client who is buying a house for $150,000, but can only get $130,000 and don’t have the money in the bank.  Sometimes the person who lends them the money will do it on the condition that they get a second mortgage.  They know the bank wants to be number one – first on the list.  If that happens, you must make sure that that you register it in the right order.  If you register it in the wrong order, you would be negligent.  Order is very important.  That is why you do a search of execution on your client.  If there were, that would attach ahead of the first mortgage because it is already registered.

· Vendor take back mortgages.  There are some circumstances where the vendor will loan the money to the purchaser to buy the house.   So, instead of going to the bank, the vendor will loan the money or part of the money.  This is registered.  It used to be thought that the vendors lien was in priority to everything else.  But now, it there is case law that says it is the order of registration only that determines priority.  

· As a lawyer, you have obligations to both your client and the mortgage company.  If the interests do not coincide, you must get them to agree.  Both must agree.  

· Discharge of Mortgage.  Once the mortgage is paid, you need to remove it from the title to the property.  That is what the Discharge form is about.  Once the money is paid, you are entitled to a discharge of the charge.  That discharge releases the property as security for the loan.  The discharge itself is registered on title.  When the money is paid back, the mortgage company will charge you a fee to prepare it.  You are obligated to pay that fee.  Once the discharge is registered, on the abstract index (page where all of the entries related tot hat property are recorded) at the registry office, the registry office should cross out the discharge and the mortgage.  Putting a line through it – literally taking a ruler a crossing it out.  That is there way of telling you the discharge was complete in its form, and as far as they are concerned, that mortgage no longer applies.  

· So, in your search if you see a mortgage crossed off, you don’t need to look at it.  But there are many times the discharge is not crossed off.  Sometimes they forget, get backed up, or the discharge was not exactly perfectly right.  E.g. the date of mortgage was not right.  

· If you come across a mortgage that is not crossed off, but you see there is a discharge for that mortgage that has been registered, and that discharge has been registered for 10 years or more, you can require them [land registry office people] to cross it off.  You can write a letter requiring to take it off.  You have a certain number of years to enforce mortgage security.  If no action was taken in 10 years, they allow you to take it off.

· When the bank gives you a discharge, that alone does not automatically extinguish their right, if a mutual mistake was made.  So, if for some reason, the bank said that when you are selling the property you owe us $122,000, if you actually owe $125,000 and they made an error in their calculations, they can still go after the client, but they cannot go after the security to collect the debt.  They are entitled to the money, but not the property.  

Mortgage Broker

· Many times a client may not have the best credit rating.  You will get mortgages coming to you through brokers.  

· Remember, people can get mortgages through ownership of the property – refinancing.

· A broker puts the borrower in touch with the lender for a mortgage loan.  It is an individual, sometimes represented by a corporation.  They charge a fee for the service.  

· E.g.  a young couple may not be able to secure a loan or maybe they were bankrupt previously and need help.

· A mortgage broker goes into the lender, negotiates the deal, and goes back to the borrower.  His fee is for the negotiation of the loan itself.  

· The Mortgage Broker’s Act governs a broker.  

· Case law has found that the broker has a fiduciary relationship to the borrower.  Because of that relationship, his must disclose any profits he will make from the relationship.  He has to get the borrowers consent to make the profit.  Although is sounds that the borrower has some type of control, there is really no control at all.  The borrower will generally consent because they feel that they don’t have a choice.  

· If you are lending money, banks, and using land as security, you must be registered under the act.  

· There are rules that govern lawyers who act as mortgage brokers.  Be careful with this.  Strict rules.  

Next class:

Assuming a mortgage & the loan process.  
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Assuming a Mortgage

· If you are buying a house, you will be told if the mortgage under the current owner is assumable or not.

· It means that you can just take over that mortgage.  It is always with the mortgage company – e.g. the bank must give you the permission to take it over.

· You take over that payment, interest, and balance of the terms.

· The reason you may want to do it is that the interest rate may be a lot lower.  

· It may be that you don’t need to borrow any more money than that.

· Having the ability to assume a mortgage will save you some costs: you don’t have to pay for registration of the mortgage or an appraisal of the property, inspection fee.  You could save up to $750.

· An appraisal is the determination of the value of the property by an appraiser.  They have to go to school and become accredited appraiser.  An appraiser charges around $200-$300.

· There are problems with assuming a mortgage.  As a purchaser, you must make sure the mortgage is current.  

· As a vendor, they have the biggest problem.  It is the vendor’s name on the mortgage.  If the purchaser assumes the mortgage, the vendor’s name does not come off.  If the purchaser defaults, the vendor may still be liable since the contract was between the vendor and the mortgage company.  The mortgage company would have the option of suing either the purchaser or vendor.  

· Banks may release the vendor from their obligations, but quite often they don’t.  

· In order to protect the vendor client, you would try to get the bank to release your client from any obligation under that mortgage - if it is being assumed by a purchaser.  

· You should caution your vendor client about letting someone assume your mortgage.  

Mortgage Loan Process

· This starts at the bank.  (assume it is a bank).

· The purchaser makes out an application to borrow money.  The name of the loan for buying a house is the mortgage.

· Pre-approval.  This happens when people go to the bank before they make any offer to buy, so they know how much they will be able to get. 

· The bank reviews the finances.  They look at the income and debts.

· When they look at the income and debts, they call this the debt ratio.  What kind of percentage do you owe versus what you bring in?

· If the debt ratio is within their guidelines, they will work backwards and see how much you can afford to pay on a monthly basis.  They convert that to a maximum amount of a loan number.

· When they get to the number you can afford and agree to loan to you, you take that number, with your down payment, and you can determine what you will be able to spend.  You must remember to keep expenses for the land transfer etc.

· They put this figure in the form of a commitment.  It is a contract.  They write down all of the terms that they will agree to give you on a mortgage.  It will put out the principle amount that they will loan you.  E.g.  $80,000.  

· The amount they loan you is called the principle.

· Then they also put out the interest rate.  It will be either an annual rate or semi-annually not in advance.  

· The amount of the monthly payments will be listed.  It is called the blended payment – payment on interest and principle.  So, with each monthly payment, they pay down part of the loan.

· It states the day the interest will start to run – usually the day of advance of funds.

· It will say what the amortization period of the loan.  This is different from the term.  It is the length of time it would take you to pay the entire principle amount if you made that same monthly payment every month.   The most common amortization period is 25 years.  The most common mortgage term is 5 years.

· The term is how long the contract lasts.  At the end of 5 years, you still owe the money, but you have to refinance.  Balloon payment – a large part of the principle has not been paid.  

· At the end of 5 years, you have paid mainly on the interest and not on the principle.  So, clients sometimes go back to you for re-financing.

· In the US, their banking system is inferior to Canada.  If you have an amortization period of 25 years, you have a mortgage for 25 years.  You have that contract for 25 years.  More certainty in the US.  

· Once the commitment is put together and the bank and client sign, it is a binding contract.  The bank is bound to lend the money.  The client must borrow the money.  Neither can unilaterally back out without facing breach of contract claims.

· Once signed, it is sent to the lawyer’s office, if acting for the purchaser.  It is sent with the mortgage company’s instructions.  The instructions often repeat the commitment, but it is what they what you to do on their behalf.  So, at this point, you are acting on the client’s and banks behalf.

· On the instructions, it will tell you if it is to be a first or second mortgage.  If they are expecting to be a first mortgage, they are expecting them to have it registered first.  It will tell you about the taxed, whether or not they require a survey, etc.  

CMHC Insured Mortgage

· Canada Mortgage and Housing Corporation.  

· It is a federal government agency that acts as an insurance company.  It is basically an insurance company for the banks.

· If you are getting a mortgage, that covers more than 75% of the value of the home, the banks will require you to obtain CMHC insurance.  If you can put more than 25% down you don’t need the insurance.

· The client, as the borrower, pays the insurance premium: 1.5% of the mortgage amount.

· E.g. The house costs $100,000.  You need to borrow $80,000 - you will need the insurance.  The amount of $1,500 would be added, on to increase the mortgage to $81,500.

· They add on to that the insurance premium.

· This insurance covers if  you default on the mortgage.  If you default, CMHC will pay the bank the mortgage and then they will go after you.

· You are not getting any benefit out of the insurance.  The banks are.

· You pay the GST on this too.

· This will be on the mortgage commitment.

“Form of Charge Mortgage” [handout]

· It came into effect on April 1st 1985, under the Land Registration Reform Act.

· Each little contained area (boxes).  

· Principal amount of loan is whatever you have on the instructions.  You write it words and numbers.

· Box 5 is your legal description.

· Box 6 – gives you the opportunity to tell you if there are other pages added.

· Box 7 – fee simple means the full thing.  Charge of the land.

· Box 8,9,10 – things that are particular to the mortgage itself.

· Box 8 – standard charge terms.  You agree to be bound by that number.  The mortgage itself can literally be this one page.  Those terms registered under that number are automatically included as part of the mortgage.  (so if you look at the set of standard charge terms, you are bound by these terms).  If you want to incorporate the standard charge terms in, you would put in the filing number in the box.  In this case it would be 9320.  If the box is left blank, there are still terms that are implied, but not by any set of registered terms.

· Box 9 – payment provisions.  Contains all the essential details about the mortgage.  Box C is the calculation period –  usually will see ‘semi-annually not in advance’ – tells  you the interest rate is cal on the principal amount semi annually, not in advance.  Sometimes the interest rate is calculated monthly; it will say so there.  

· Box 9 (d) – the date interest begins to run.  

· Box 9 (e) – they want to know what day of the month you are paying.  Eg.  It may be the first day of every month.  Generally, you have it on a monthly basis.  1st, 15th, and 30th are generally the days.  

· Box 9 (f) – payments are always one month behind.  (when renting, you pay in advance – not for mortgages.)  

· The ‘last payment’ date and balance due date are generally the same date.

· 9 (h) – you put the principal and interest only – your blended monthly payment only.  [if taxes are involved, you do not include it here.]

· Insurance – you put ‘full replacement value’ or ‘full insurable value’.  You don’t put in a dollar amount.  

· When a client gets insurance on a property, you must provide the mortgage company that there is fire insurance on it, it shows the value of the fire insurance, and then it must also list the mortgagee as a ‘loss payable.’  The mortgagee must be listed on the policy.  E.g.  your name would be on it, but the loss payable would be to CIBC.  So, if the house burned down, your cheque from the insurance would have both your name and the bank’s name on it.

· If you don’t fill out he charge, it will not be registered.

· Box 10 – mortgage company can add their own standard charge terms.  Most banks have their own.  For additional provisions, you can add them in the box or ‘continued on schedule’ and add a separate page.  There is a form called, ‘schedule’ which is a form 5 – although it is completely blank.  You don’t have to use it.  You could use a legal size paper.  In land title documents you always deal with legal size paper.  E.g.  if the mortgage is assumable, it will state so here.  

· Box 11 – you have to say that you are at least 18 and you must put a statement as to spousal status just like on a deed.  The mortgage company needs to know if you are married or not.  Every registered owner must sign the mortgage.  If the house was a matrimonial home, then your spouse also has to sign,, even if they are not a registered owner (just like on a deed).  If you are dealing with a property where the mortgage is being put on to finance a business (borrow money against the house) the spouse must get independent legal advice – to the effect that the realize they could loose the house.  This is a requirement, otherwise the mortgage company won’t advance.  Also if a company, you must have the seal or the words, ‘I have the authority to sign for the corporation.’  Rules are similar to the transfer of land.  

· Box 16 – tax roll number (assessment number) you get from the municipality.  You get this through the search.  

· Cty means ‘county’.  Each county has a number.  Essex is 36.  MUN is the municipality.  E.g. the city of Windsor is 37.  So, just by the number, one can figure out where the property is. 

· Map, sub-map, and parcel.  It is like the parcel mapping.  

· Municipal Address.

· Document prepared by: the lawyer’s name.

Interest

· The Interest Act RSC, 1985 -  covers many of the rules.

· The act is a federal statute.  The interest has to jive with both he federal and provincial – conflict of laws between the two.

· Under s.6, it says where there is a repayment on a mortgage by a blended payment, then no interest is recoverable unless the charge has a statement about what the amount of the principal is, and that the rate of interest on that principal is either yearly or half-yearly not in advance.  They want to make sure they are comparing apples to apples.  

· The amount of interest owing on each payment decreases and the principal component increases.

· Your monthly payment stays the same.  The interest is paid first, and whatever is left over out of the monthly payment goes on the principal.  

· That is why if you have a monthly basis on a mortgage and get a side agreement of paying every two weeks, you pay less interest.  If you default, the side bar goes.

· If you take a 25-year amortization period, if you pay your mortgage bi-weekly, it could actually reduce your amortization period to 18 years.  

· Interest adjustment date, the date the interest starts to run.  E.g.  November 24th you are getting the money, but the interest adjustment date is not until December 1.  You don’t start paying interest until December at the time of advancement, the bank will deduct from that payment the amount of interest between November 24th to December 1.  that money comes off the $100,000 advance (if that is what your mortgage was for.)

· Unconscionable transaction.  There is a conflict between the Mortgages Act in Ontario, and the federal act.  (where the interest rate is too outrageous.)  There is an Unconscionable Transaction Relief Act deals with where the cost of the loan is excessive and unconscionable.  

· Under the Interest Act, it says that you cannot charge any interest penalty.  They don’t wan the bank charging a penalty so you are paying a higher interest than what you agreed to.  But it is common in Ontario that if you want tot pay out the mortgage early or pay more per month (or you win the lotto) the bank will charge you a three month bonus.  It is three months wroth of interest on the payment you are making.  

· The courts have upheld that procedure based on the face that you can give them notice or the payments.  The banks were loosing too much money because they would loose the interest.  

November 18th, 2002 – Monday

Recap:

· Interest – what was chargeable and the conflicts between federal and provincial

Term

· Term is how long the mortgage lasts.

· Under the common law rule, the mortgagor has no right to pay the money back before the term (e.g.  5 year term.)  The mortgagee cannot call in the loan any earlier.

· The normal term is five years.

· There was a time in the 1980s when the term was found to be longer

· The Interest Act, s. 10 & s.18 of the Mortgages Act – both provide that if a mortgage has a term of longer than five years (even one day longer) the mortgagor (borrower) has the automatic right at any time after the five years to pay off that mortgage IF they pay an additional 3-months interest.

· If the mortgagor renews the mortgage after the first term, you have to wait until after that term.  

Guarantor on the Mortgage

· There is no spot on the charge form for a guarantor.  

· Sometimes when there is no spouse they will put this in the spouses section

· They are not the primary person on the loan.  They are offering security so if the mortgagor doesn’t pay, they will pay.  

· When the mortgagee enforces a mortgage, they may not go to the guarantor and sue.

· On the mortgage, we have spoken about the implied covenants.  Terms are implied instead of being added.  The implied terms, s.7 of the LLRA, and that section says the charge form is deemed to include a whole bunch of terms.   e.g.  the mortgagor will pay the money back.  Many of the basic terms attached to the old mortgage form.

· The Standard Charge Terms [handout] – these now replace the pages being added to the mortgage.  It is the set of documents your refer to in box 8 by the registration number of the terms.  They wanted to reduce paper and simplify documents for electronic registration.  CMHA, Bank of NS, etc, all have their own terms.

· § 1 – says the implied covenants are excluded.  So, the implied terms are gone.  

· § 2 – they have the right to put the mortgage on the land.  They have the ownership interest that gives them the right to put the mortgage on the land.

· § 5 – the chargor promises to pay the money back.  Besides this, they promise they will perform all of the other obligations they are supposed to.  If the mortgagor defaults, this is the covenant someone can sue on. 

· § 6 – the interest being charged now is the same interest that will be charged after default.

· § 7 – the mortgage company has no obligation to advance the money.  The reason for this clause is if you are dealing with a construction lien situation, and the mortgage is to finance the addition to the home, they don’t want to advance any money after a lien has been put on.  It doesn’t restrict it to construction liens, but it usually the case.  If they don’t advance, they can only charge interest on the amount of money they gave you.

· § 8 – costs being added to the principle.  If you don’t pay your taxes or insurance or utility charges, the mortgage company ahs the right to pay those things for you.  They just add that to the mortgage and charge interest.

· § 9 – power of sale clause.  The mortgage company, if you don’t pay, has the right to take your property and sell it.  This is the most popular remedy for the mortgage company.  All you have to do is be in default for 15 days, they give you 35 days notice and then can sell it.

· § 13 – if you are in default of any payment, the mortgage company can call in the whole amount.  As soon as you default, you breach you agreement to pay.  There is no time limit on this.

· § 14 – if you sell it and let someone else buy it and the mortgage company has not approved, they have the option of calling in the whole amount.  So, it wouldn’t be an option for you to offer to the people buying.

· § 16 – insurance.  This is where the mortgagor promises they will keep insurance on the property.   They are looking for anything that can damage the building.  They don’t care about personal liability insurance.  They want to make sure the structures are going to be taken care of.  Remember box 9.

· § 17 – obligation on the mortgagor to repair.  If something goes wrong, the value could decrease.  e.g. furnace, pipes, roof.  It could have a negative impact on the property.

· § 23 – Discharge – if you pay the whole amount, the mortgage company will give a discharge, but all the costs associated with it are paid by the mortgagor.

· § 24 – Guarantor – obligations are set out.

· Notes: On the last page – the mortgagor is supposed to sign this before signing the mortgage.  It acknowledges that they received these terms before they signed the mortgage.  Remember non est factum would apply – they didn’t know what they were signing.

· LLRA – mortgagee is guilty of an offence unless the morgagor is given a copy of the standard charge terms.  (section 11??)

Other types of terms the mortgage company may put on a mortgage:

· It would be in Box 10 or a schedule to be added.

· Bonus due on a late payment.  If the mortgagor has defaulted, they cannot require the mortgagee to accept payment bringing back into good standing.  When a mortgagor defaults, the term used is that if the mortgagor just wants to catch up, it is called bringing the mortgage back into good standing.    The mortgage company is in the driver’s seat.  The mortgage company  has a number of remedies it can do in default.  If the mortgagor wants to bring it back into good standing, they cannot for the mortgage company to do it unless they can make a three-month interest bonus payment, together with their arrears.  
· But, if you have the money, you can force the mortgagee to accept the money.
· S.17 of the Mortgages act allows that to happen. (provincial)
· S.8 of the Interest Act says you cannot fine anyone a penalty that has the effect of increasing interest.  (federal).  
· The Ontario CA has upheld the three-month bonus payment.  MasterCraft Properties (1993), 32 RPR (2d) 312.  Leave to SCC denied.  The CA said the bonus was not a punishment or a fine.  It was a charge for the privilege of paying the arrears.
· The National Bank have been difficult to deal with.  She had a client where the bank called in the mortgage during the term – so it was breaching the contract.  They then wanted the three month bonus payment in addition.  Most banks do this kind of thing.  
· Pre-payment privileges.  Because you are obligated for that five year term and do not have any right to make any payments ahead of time, mortgage companies offer PPP.  These PP state that as long as you are not in default, they can prepay all of part of the principal balance without making that three-month bonus.  It will say ‘without notice or bonus.’  You do have the option of saying that you will give three month notice instead of interest.
· PPP – various amounts.  Eg. Some say you can pay up to 10% of the mortgage on the anniversary – once a year.  It is always a maximum and it is never culminative.  E.g.  If you don’t pay 10% one year, you cannot pay 20% next year.
· Having bi-weekly payments is another pre-payment privilege – a good way of paying down an extra amount on principal.  
· Unless there are terms to this effect in the mortgage or standard charge terms, they are not available.  If they are not there, they are not available.  There is no automatic right to this.  
· Sometimes some of the additional clauses will require the mortgage company to pay the taxes.
· Often times they look at people who are close to the debt ratio.  So, they get people to pay a little extra every month that goes into the tax account.  When they get the payment, they put part of the payment and put it in the account.  Then, when they get the tax bills, they will pay them out of that account.  So, in the agreement it will say this.
· Sometimes the tax component will change which will cause increased payments.
· They estimate first, and then make adjustment.
· If there is more than enough money in the account, the bank will pay you the interest on this account.  This doesn’t happen very often.  It is like overdraft protection, but you are paying interest on it.  
· Due on the Sale.  If you sell before the end of the term, they may call the mortgage in.  If you have a 5 year term, and you sell in year 4, you have breached the term and must pay three month bonus.  They may allow assumption of a mortgage – but not a common practice.  

Transfers of a Mortgage

· By Mortgagee.  A transfer by the mortgagee used to be called an assignment.  
· A mortgage company has loaned money to you, they take it back and sell you debt to someone else.  The new person then is the one that collects your monthly payments.
· It just means the mortgagor writes a different name on the monthly cheque.  No real difference.
· The reason a mortgage company would do that would be to instead of waiting for the term to happen or you to pay it pay, maybe they need the cash early and will sell it at a discount.  
· For a transfer, a document has to be registered.  If there is a transfer, you need the discharge from the new person.
· When a charge is transferred, notice has to be given to the mortgagor –they need to make the payments.
· If you are acting for someone who is buying a mortgage like this, you should get a statement from the mortgagor as to the status of the mortgage.  You will want a confirming statement from the person who got the mortgage that all of the payments were made to date, etc.  That way your client is getting value for their consideration.  
· The transfer by a chargor, or mortgagor, is the sale of the property with the mortgage being assumed.  When the mortgagor is selling, they transfer all of their obligations to pay to a new person who has assumed the mortgage.  
· They are transferring the equity of redemption.  
· This cannot be done without the permission of the mortgagee.  The original purchaser/mortgagor remains at risk. So, unless they get a full release by the mortgagee, they are still bound.  
· So, if acting for a person selling their house and the mortgage is being taken over by the purchaser, do what you can to protect them. Try to get a release by the mortgagee.  Privity of contract issue.  (the guarantor would also be liable too).  
Discharge Process
· There has been a process defined by the Law Society.

· It is set out in § 12 of the agreement of purchase and sale.  

· If dealing with a conventional mortgage, e.g. a bank, and you are acting for a vendor, and you have to discharge a mortgage, what you need to do is: 

1. Get a discharge statement.  You must get from the mortgage company a discharge statement showing how much money is owing to pay it off in full on the day of closing.  They will also include a ‘per diem’ rate – which means a daily rate of interest.  If for some reason on the day of closing you can’t make the payment until the next day, you know how much interest to add to have it paid off for the following day.  You have to review the discharge payment carefully to look for if they are charging a discharge fee, interest, status of tax account, etc. 

2. You send a copy of the statement to the purchaser’s lawyer.  You ask that lawyer to make a cheque payable to that bank at that amount as part of closing.  E.g.  if you have $80,000 to pay on the mortgage, and the proceed on the sale are $120,000 you would get two cheques.  The $80,000 would got to the bank, the rest would go to your office in trust.  

3. As part of the closing documents, on the day of closing, the first thing you will get is the cheque payable to the bank and the other cheque.  Then I would give an undertaking to the other lawyer.  This is a promise by the lawyer personally to do something.  So, it would be to take the cheque and pay it to the bank, and to get a discharge of the mortgage and register it.  When giving an undertaking, you are personally responsible to conclude.  It is very serious.  Never give an undertaking on something you do not have control over.  

· There are times on closing where there are hydro arrears for example.  You will often be asked for you to undertake that those are to be paid.  Unless you have instructions from you client, you have no authority to agree to that.  

· Under the agreement of purchase & sale, there is a clause that there will be vacant possession.  You do not have control over this.  The vendor would have to give the undertaking.  

· On closing, you get the discharge statement, send it to the purchaser’s lawyer, give them a direction to pay part of the proceeds to the mortgage company for the amount owing, and then when you get the cheque give them an undertaking on the day of closing that you will bring the cheque to the mortgage company and have it registered.

· If you follow those steps and do no get the discharge, the law society will not find you negligent.  If you don’t follow it to a tee, they will find you negligent.  

· The process is different if you are dealing with a private mortgage – not a conventional lendor.  E.g.  a vendor take-back mortgage.  With these mortgages, you must still get a discharge statement, you still send that tot the other side and ask them to make the cheque payable, but on closing, you must produce the actual discharge (instead of giving an undertaking).  You have to have the discharge signed first.  

· If discharge is not available on closing, the purchaser has the legal right to back out.  As the vendor’s lawyer, if you have a private mortgagee, you don’t want to take the risk by giving an undertaking that you are going to get a discharge.  You have no control if that individual will sign.  {remember tendering documents.}

November 20th, 2002 – Wednesday

· To date – mortgage default remedies.

· Last Monday of classes, we will talk about electronic registration.

· On the last Wednesday of classes, no plans.  If there is something specific you want to deal with, come.  She is not planning anything in particular.  

· Will also try to do a list of handouts – make sure you have all of them.

Default on a Mortgage

· Generally, it means that the mortgagor has not complied with a term of the agreement – usually payment.  

· Maybe they didn’t keep insurance on the property, not paying common fees for a condo, breaching a covenant to keep the property in a good state of repair, not paying taxes, etc.

· Some mortgages even prohibit secondary financing.  

· Even failure to pay the balance on maturity could result in default.

· On the standard charge terms, the mortgage company could call in the whole amount of the mortgage.  Once they do that, there are various ways to address the breach.

· Remember we are always dealing with breach of contract.  

· Various options the mortgage company will have will be:

1. They can perform the covenant that was breached.  E.g.  if you don’t pay the taxes, they can pay them for you.   If you don’t keep fire insurance on the property, they can place insurance for you.  If they pay money in doing this, they treat it as loaning you the money because it was something that you were suppose to do.  They add that onto the principle balance.  Then you pay the interest on that increased principle balance.  They also could actually go in and do repairs to keep it in a good state of repair – although this does not usually happen.  

2. Starting a court action on the covenant.  

3. Take possession of the property.

4. Power of Sale.

5. Foreclosure.  

What the Mortgagor can do in default:

[The mortgagor has a number of options to cure the default.]

1. S.22 of the Mortgages Act.  When a mortgage goes into default, if the mortgage company accelerates the principle amount, which is common, s. 22 gives the mortgagor the right to bring the mortgage into good standing.  That means to bring it back to where it was as if there were no default.  

· It does not mean paying the full amount.  All they have to do is pay the arrears, plus the expenses the mortgagee incurred as a result of that default.  E.g. if the was default in taxes.  

· This right is available to the mortgagor, but they have to do it before an action has been started by the mortgage company to enforce its rights.  There must have been no sale of the property.  The mortgagor has the right to ask the mortgagee for a statement as to the details as to the default and the expenses.  This statement must be provided within 15 days of the request.  If they don’t and have taken other proceedings, any proceedings are stayed until that statement is given.    

2. S.23 of the Mortgages Act.  This allows the mortgagor to bring the mortgage into good standing, even after a court action has been started.  They don’t have to pay the accelerated amount, only arrears.  But they need leave of the court because it is in their jurisdiction.  

· The mortgagor must make an application for relief to the court.  As part of filing the application,, they must pay $100 to the court for costs.  

· Once the application is made, the court has the discretion in making the decision.  They are not obligated in any way.  But the court can allow the mortgagor to bring it into good standing and dismiss the action.  

· It cannot have come to a point where judgment has ended the action.  If there has been judgment, but not a sale of the property, or the mortgagee has not taken possession, or there has been no foreclosure ordered, as long as those three things have not taken place, the court has the option of staying all of those proceedings.  

· The mortgagor will then pay the arrears into court, or sometimes it will allow payment to the mortgage company.  

· If the mortgagor is disputing the amount of costs being claimed, then the costs can be assessed by the court – application to assess the costs.  It is in the same manner as an assessment is done on a normal basis.  Once assessment is done, the mortgagor must pay the costs within 10 days.  If any of these things don’t happen, then the court will put everything back the way it was.

3. S. 17 of the Mortgages Act.  It permits the mortgagor to pay the overdue principle, the arrears being paid, plus three months interest on the amount being paid.  It allows the mortgagor to give three months notice.  The mortgage company is obliged to accept those payments and cure the default.  

· Other than paying the whole amount, these are the only options the mortgagor has to bring it back to good standing.

Remedies/Options of the Mortgage Company: (in more detail)

1. Perform the covenant that was breached.

2. Action on the Covenant.  (§5 on the standard charge terms).  The essence of a mortgage is that it is a contract for the repayment of a loan.  Because it is a contract, the mortgagee has a right to sue you on the contract.  That is what an action on the covenant it.  It is a lawsuit under the Rules of Civil Procedure.  The mortgage company has the option of suing for the arrears only, or suing for the arrears plus the accelerated amount.  It is not very often that they sue just for the arrears.  

· The general practice now is to sue on the whole thing.  Their right to sue arises the first day after default.  There is no waiting period.  

· S.20 of the Mortgages act permits the mortgage company to sue the current owner as well as the original mortgagor on assumed mortgages.  Many times it is the same person.  But if you have a situation where the mortgage has been assumed, then they can sue both the former and the current owner.  

· They can also sue a guarantor – not primarily liable, but in default they are guaranteeing payment.  

· Once the mortgage company is close to getting a judgment, if they sue both the former and current owners, they must choose which one they are going to get a judgment against.  They cannot get a judgment against both.  However, it is usually the original owner that will get sued.  Normally the mortgage company gets default judgment.  It makes sense.  If you default on the mortgage, you likely have no assets.  If you are acting for the original mortgagor, they will likely only have one defence – that the mortgage company released them which they likely didn’t.  

· Once the mortgage company gets a judgment, the file a writ of seizure and sale, which is an execution.  Besides being able to go after the house for security, they can go after any other assets the person who they got judgment against has.  E.g.  a car, etc.  From a practical point of view, they don’t have a lot of assets.  If they default on their mortgage it is likely a pattern.

· This action is often used with the power of sale too.  Used in combination.  

3. Possession.  The mortgage company takes control of the house.  That means that if you were living in the house, you have to leave.  Then they take care of the property.  They are then known as a ‘mortgagee in possession.’  When they sue, it is automatically combined with an action for possession.  You get possession by an action.  
· There are reasons why a mortgage company would want to go in possession.  One reason would be to pressure the mortgagor to either bring it into good standing or get out.  
· Another reason would be to allow them to sell the property with vacant possession.  Sometimes the property being mortgaged is a rental property.  Then, the mortgage company will want to be a mortgagee in possession to collect the rent.  
· When dealing with mortgages, they are given on commercial property too.  E.g.  an apartment building.  If you own a small apartment building and you are defaulting, then the mortgage company, when it comes into possession, it depends on whether the tenant was there first or the mortgage was there first.  So, on a commercial tenancy, if the mortgage was in place before the tenant went in, then the mortgage comes first.  The mortgage company can make the tenant leave.  It does not matter about the lease.  It is up to the mortgage company.  The only way you could protect a commercial tenant, is to get a ‘non-disturbance’ clause in the lease.  A non-disturbance is an agreement between the tenant and the mortgage company that if the mortgage company goes into possession then the tenant can stay.  Without the clause, that tenant is at risk for whatever the mortgage company wants to do at that time.  
· If the building is rented, and you refinance, then the tenant was there first.  If the mortgage comes after the tenancy, the tenancy takes priority and so the tenant can stay if the mortgagee goes into possession.  The mortgagee takes the property subject to that tenancy.  The only thing the mortgage company can do is to force the tenant to comply with the agreement.  This does not apply to every tenant.  It applies to the tenants who are existing at the time.  if a tenant came after, they they are under the former rules/
· Residential tenancies are different.  They are governed under the Tenant Protection Act, 1997.  This act removes the right of the mortgage company to terminate a tenancy no matter when it began.  If the tenancy was there after the mortgage it doesn’t matter.  As long as the tenant is complying with the terms of the tenancy, they can stay.  The only thing the mortgage company can do is to give the tenant notice that they are now in possession of the property and they now collect the rent.  Mortgage companies are not always happy with this because it makes them landlords and they are very restricted with what they can do.  They will also ask the tenant for confirmation of amounts and details of the tenancies; some type of acknowledgment.  

· If the tenant pays the money to the wrong party, eg. The landlord owner, after getting the notice, the tenant owes the money twice.  If he makes a mistake, that is his problem.  

· The process of getting possession is two-fold.  (1) Starting the action and getting a judgment.  Often it is given on a default judgment basis and is not defended.  (2) You must make an application to the court for a writ of possession.  When you get the writ, you then bring it to the Sheriff’s office and file it just like an execution.  The sheriff is the one that enforces the writ.  The sheriff is the one who issues an eviction notice.  Rule 60.10 of the Rules of Civil Procedure.  

· There are different obligations and rights a mortgage company will have when they go into possession.  A case that deals with some of the principles:  Capsule Investments (1990), 72 OR (2d) 481 (Ont.High Court).  

Some principles include: 

· They must manage the property as a prudent owner, which can be difficult.   They must be justified as to what they do.  E.g. they can’t increase the value of the property so that they block the owner from being available for the owner to get it back.  It must be kept in a good state of repair, but can’t make unnecessary improvements.  Any money they used must be reasonable because whatever they spend, gets added on to the balance.

· A mortgagee can collect rents.

· A mortgagee can release it, if is the appropriate thing to do.  

· When the mortgagee collects money, e.g. rents, the first thing they pay out of the rent is they apply it to the current repairs on the property.  If they have paid any insurance premiums or taxes, they get paid out of the money first.  

· The order of payment goes expenses, interest, principle.  

· The theory is the mortgage company should never have to be out of pocket.  

· Sometimes when a mortgage company goes into possession, they will appoint a receiver.  It is an individual appointed to take possession and manage the property.  A receiver could be private or court appointed.  It is the agent for the mortgagee in possession, but the receiver does not have any obligation to the mortgagor/borrower.  A court appointed receiver has a fiduciary relationship with the court and all of the parties.  [check obligation of receiver to borrower?]

November 25th, 2002 – Monday

Exam

· 130 marks – two hours long.

· 5 Short-answer questions.  This section is worth 30 marks- 6 marks each.  No options.  50 true or false; two marks each.

· No deductions for wrong answers.

· Textbook, handouts, class notes.  No library material.  Exam is based on her notes.  She did not go from the textbook.

Handout from today – map of ‘Property Index Map’
· On top, it has the title, and says block 70504.  The first seven numbers is the block numbers, then – and four numbers after which are the parcel number.

· All of the numbers inside the parcels are the parcel numbers or property numbers themselves.

· Find 0071.  In that box, there is also a 0044 and a line pointing to the strip behind it.  That strip is a parcel of an alley.  There is also a number, 36, which is the lot number on the registered plan.

· What does the name tell you?  It is a registered plan, 

be careful to read the numbers in the dark lines.  When there is an M – the M means it is in land titles.  If no m it is not guaranteed to be in land titles.

· With the conversion into LTCQ, they are putting it into land titles.  

· But if there is an M, it is automatically Land Titles.  

· Look at the back properties.  There are dark lines and hash lines.  The map is showing a parcel of land under the same title.  So, look at parcel 0012 – underneath, there are three hash lines, 23,24,25,26.  plus underneath, there are more hash lines.  That tells you that under this parcel, the same owner owns all those lands, that person owns lots 23-26, but the registered plan is 844.  Is registered plan 844 registry or titles?  Cannot tell.  This is an old registered plan that has been converted.

· The dash line under 23-26, the strip between that and the dark solid line, is part of the alley.  Part of Block B.  

· How do you know where block a ends and block b begins?  If you look at the limit between lot 2 and 3.  you need to pull out a copy of the order that creates the block.  You would punch into the computer of the block and lot number.  

· You would pull out the registered plan and have a look at it.  

· What is the parcel number for the other alley?  (between Vermont and Riverview).  0268.

· This is not on the exam.  It is just to give us an idea of how confusing it can be.  

· Look at south side of the cul-de-sac, parcel 0055, the description of that is block 52.  That block 52 continues down to the end of the plan of subdivision.  That is an example of a block on a subdivision.  It is not is a regular shape.  It is a parcel of land.  It is called a block.  

Handout – Deed Under Electronic Registration

· No form as such.  You just have to have certain information and the computer prompts you as to what information you need.

Power of Sale

· Encumbrance is just some kind of lien.  It can be a mortgage, an easement, etc.  it is legally there, but the title is not completely free.  Taxes are an encumbrance.  A construction lien is an encumbrance.

· The encumbrancor is the one whose benefit is from the lien.  E.g.  the mortgage company.  You need to contact the encumbrancor to release the encumbrance.

· This term is used frequently when dealing with power of sale.

· It is a question of whose rights are they affecting in each procedure.  

· Power of sale is a process where the mortgagee is permitted to sell the mortgage property.  When it is sold, they apply the proceeds to the mortgage debt.  So, it is like if you had a lien on you car – if you don’t pay on the car, they can take it and sell it.  

· If there is a power of sale clause in the mortgage, they do it by that clause.

· They must comply with the terms of the contract, as well as Part III of the Mortgages Act.  (Comply with part III only.)

· If there is no power of sale clause in the contract, they can still sell it, but it is under Part II of the Mortgages Act.  There is a statutory power of sale – you must comply with part II and III.

· If the sale proceeds are less than the mortgage debt, the mortagee can sue for the deficiency.  Whether they sue the mortgagor, guarantor, or current owners, it is up to them.  

· The best way, if acting for a client who is a mortgagee, start the action on the covenant, and then do the power of sale.  

· The power of sale will affect the mortgagor, but it will also affect the rights of all subsequent encumbrancors.  This is why priority rights are very important – especially on a mortgage.

· You look at the instrument number – which determines priority.  

· Power of sale procedure is the most popular one.  It is a quick procedure and is relatively inexpensive.  It is also a very specific process.  There are certain things you have to do at certain times.  Must be careful to follow that process or it could be found to be invalid, or the mortgagee who did it could be found liable for damages suffered.  

· Most contracts/mortgages have a power of sale clause in it.  

Process of Power of Sale

· In order to begin the power of sale process, there must be a default in payment for 15 days.  The authority for this is that is in your contract; otherwise it is in Part II of the Mortgages Act.

· Once in default for 15 days, the mortgagee will send out a demand letter to the mortgagor.  The letter should specify the following:

1. The amount of money required bringing the mortgage into good standing.  That would include any taxes and legal costs too.  

2. The deadline date for that payment.  

3. Place and the method of payment.  Has to be by certified cheque or money order.  Maybe paid at the lawyer’s office – wherever.

4. If the mortgage is not brought into good standing by the deadline date, then legal proceedings will start within a certain number of days.  “Kindly govern yourself accordingly.”

· S.42 of the Mortgages Act, prohibits a mortgagee from starting any other proceedings during a demand period without leave of the court.  They want to prevent unnecessary costs of being added to the mortgage.  

· If the mortgagee does do things during this demand period, the demand itself will remain valid, but the other proceedings will be set aside.  Once you send out the demand letter, your client can do nothing.  A demand.  

· If you do not get paid after the demand letter has been sent out, the next step is doing a ‘notice of sale.’  [See handout].  

· Notice of sale – if you have had default for 15 days, you must give them 35 days notice, and then you can sell the property.  This is s.32 of the Mortgages Act.  You must give them notice and give then 35 days to pay up.

· If the times are not strictly complied with, your notice is a nullity.  

· There are also specific provisions around who you give notice to.  You must give notice to each mortgagor.  You should, but don’t have to, give notice to each guarantor – if you think you may call on them to give money, you must give notice.  You must give notice to the spouse of each mortgagor to cover the Family Law Act.  You send it to any subsequent encumbrancors.  So, you look at the execution certificate to see if there are any executions.  Look for construction liens on title.  If you fail to notify a subsequent encumbranor, notice of sale will not affect their rights.  Only those served with the notice have their rights affected.  If there are tenants in the property, you should also serve the tenants.  

· Service must be by registered mail.  It has to go to the last known address of each of the individuals you are serving.  If you recall on all of the forms, there is an address for service.  You use that address.  But if the mortgagee knows of another address, you should serve it to all addresses.  If done by registered mail, the notice is deemed to be given on the day it was mailed.  So, the timing is very important.

· You can also serve it by personal service.  

· You must serve anyone who has an interest on the abstract index.  Anyone registered as of 5:00pm the day before you send out notices, is who you must send notices out to.

· S.42 of the Mortgages Act, prohibits the mortagee from doing anything during this time period applies.  You don’t do anything.  If you do, it would be a fresh step and would nullify all kinds of stuff.  The notice of sale could become void.  So, consequences are a little different from that of a demand letter.  Here, the notice is wiped out.  

· No issue of priority of who gets notified first.  But you must serve everyone who has an interest on the property.  

November 27th, 2002 – Wednesday

Notice of Sale Under Mortgage  - [see handout]

· Set out under the Mortgages Act.  

· If you don’t follow the form exactly, it is not fatal.  It is not the ‘prescribed’ form.  You can make slight changes.  For example, this form is not what you would see in bar ad materials.

· “To” – You put the names in here.  Sometimes there will only be enough room for one name, so they will add ‘and to – see schedule A.’

· Next, the date they are looking for is the signing date – NOT the registration date.

· Made between mortgagor and mortgagee.

· ‘upon the following property, namely’ – legal description.

· “which mortgage was registered on the _________ day of ______.”  This is the registration date.

· Note: If you happen to be in the Land Titles Division, and not the Land Registry system as stated on the form, you must change this on the form.

· ‘* and which mortgage was assigned to the undersigned on the_____’    If the mortgage has been assigned or transferred the mortgage, you must describe it.  You must give details of every aspect of the mortgage.  There is no limit on the number of assignments.  You must list all the documents related.  E.g.  any amendments.  

· “AND I hereby give you notice…”
If there are other items you are charging for.  E.g.  common fees for condos.  

· “…respectively, is $_(total amount owing)_.”

· “made up as follows:” – this is the breakdown of the total amount.  If you do not have the breakdown of the amount, the courts will likely not enforce the mortgage.  This mortgage amount must be broken down.

· Bottom dollar sign – amount for costs.  Under most circumstances the average cost for notice of sale is around $1,500.  That will include letters dealing with the mortgage, getting all the material, etc.  

· “together with the interest rate of_______.”  For the interest portion, it is the amount of interest owing as the date of notice.  It must be up to date.  NOT up to the date of redeeming.  On the notice, you then give them 35 days to redeem it – you don’t include it up to that date.  It is up to the date of notice.

· “AND unless the said sums are paid on or before the___________”    The date you put in here is the date which falls 35 days after the notice is sent out.  It is clear days – not just business days.  In clear days, you do not count the first or last days.  This is clear days.  Notice of sales have been found to be invalid if this date is not correct.  Very important.  [Under the Family Law Act, it is 42 or 43 days.]

· “And unless the said…”If proceeding under the statutory power, you would have to change it to say to say Under the Act.  Otherwise, it would be under the contract.  

· “DATED the __________” – Date of notice of sale.

· Must be a pen signature with their name and position.

· The lawyer can sign for them, but they must be identified as such.

· Notices of sale have been set aside because of the wrong amount.

· When sending out notices, you must send them to the mortgagor at the last known address.  If the mortgagee knows of another address, notice must be sent to all of the address.  If not, notices have been found to be invalid.  

· Power of sale proceedings do not have any effect on prior registered documents.  So, if there is any document that affects title before mortgage, has priority if registered first.  If there was a lien prior to the mortgage, it will not affect that prior lien.  It will only affect people who come after.

· You must do a search for executions to cover yourself.  

· Construction liens are a different entity.  When perfected and registered, if the mortgage company makes an advance after the lien is registered, that lien takes priority to the mortgage even if registered after the mortgage.  E.g. The mortgage was registered Sept.1.  The mortgage is for $100,000 and when it was registered they advanced only $75,000.  You have someone do some work and you don’t pay them.  On Oct. 15, they register a lien.  Then you go back to the mortgage company to say you are going to take the rest of the advance.  So on November first they advance the rest.  In February, you default on mortgage.  Power of Sale.  The mortgage was registered first.  At first glance, the mortgage has priority.  But what you don’t know, is when those mortgage advances happened.  The construction lien takes priority over that last $25,000.  

· When dealing with a power of sale that has a construction lien, you cannot assume that the construction lien was taken care of with the power of sale.  You should get a court order.

· You would ask for the removal of the construction lien if acting for the purchaser.  

Ways to cure a Defective Notice of Sale:

1. To reserve a new notice.  You fix whatever you did wrong, and reserve it on everyone.  It is embarrassing and expensive.  

2. s.39 of the Mortgages Act.  You can apply to the court for an order dispensing with the notice of sale.  You can make an application.  It is often granted when there is no prejudice that will likely result from subsequent encumbrancors.  E.g.  if you referred to the wrong date of the mortgage.  That would be minor and doesn’t really affect the people you serve notice on – but you must cure it.  IF you have the wrong amount, you likely would NOT get the order.  

3. Obtain a release or a quitclaim deed from subsequent encumbrancors or mortgagor.  If mortgagor, you would get a quitclaim deed.  That means that they are releasing any rights they may have in that property to the person they are giving the deed to.  You can often get this type of relief, or cooperation from them, if you can prove there was no money for them anyway.  It depends on the nature of the document to see what type of release you would need.  

Rights of Mortgagors and Subsequent Encumbrancors when served with Notice of Sale:

· Mortgagors and subsequent encumbrancors are the same.

· The primary right the group has is to redeem the mortgage.  

· Remember when we spoke of default, we talked about the mortgagor having the right to get a statement about how much is owing.  That stays the same until the property is sold.  Notice does not take the right to bring it into good standing away.  That right continues until the property is sold.

· The property is sold when the mortgagee has signed the agreement of purchase of sale.

· Remember that during that 35-day period, the mortgagee can do nothing.  They can’t talk to a listing agent, can’t show the property, nothing.  Anything they do would cancel the notice of sale and they would have to start over again.  

· A mortgagee in an agreement of purchase and sale, often tries to protect themselves by stating that the offer is conditional on the mortgagor not redeeming the property.  But the Mortgages Act says that once the mortgagee signs the agreement of purchase and sale, there is not right for the mortgagor to redeem it.  So, as soon as the mortgagee puts this condition in, it actually opens it up for the mortgagor to redeem it up until the day of closing.  

· If the money is paid on the mortgage, they cannot sell it.  

· The mortgagor’s right to redeem will be stopped if the mortgagee goes into possession.  They cannot go into possession until after the 35 days listed in the notice has expired.  But if the mortgagee goes into possession, the right of the mortgagor stops.  But quite often, if you have the money, even after this period, the mortgagee will likely take your money.

· The mortgage company will add costs to the mortgage, e.g.  paying taxes or repairs.  If the mortgagor disputes the amount being added, you can make an application to the court to have it assessed.  Whatever the court decides, it must be paid 10 days after.  

· Remember under the power of sale, the mortgage company never gets title.  It just allows them to sell.

Sale of the Property

· When acting for the mortgagee, when doing the sale, you should tell them they need to get a minimum of two appraisals.  A credited real estate appraiser does appraisals.  A real estate agent is no good.

· When the mortgagee lists the property, they should increase the value around 5-10%.

· The mortgagee has a duty to act honestly and fairly.  They have to take reasonable precautions to get a fair price.  They can’t just sell it to the first person that makes an offer.  They have duty to behave in the same way a reasonable person would do for the sale of their own property.  It is not a fiduciary duty – but it is close.

· When they sell, they can sell it by: 1) Auction, 2) Tender, or 3) By listing it.

· Once the property is sold and the mortgagee gets the money, how do they apply the money?  There is a list under s.27 of the Mortgages Act.  

1. They pay the expenses for the sale itself.  E.g.  real estate commissions, advertising costs, legal costs.

2. The interest and the costs owing on the mortgage.  E.g.  costs on mortgage would be the legal costs for doing the notice of sale, taxes, insurance premiums, etc.  

3. The principal amount on the mortgage
.  

· Then, the mortgage company is done.  There should be nothing left owing to them.

· If any money left over, it is then paid to 

· Subsequent encumbrancors.  So, if there is a construction lien or second mortgage, they get the money.

· If there is a rental property with tenants, if they paid a rent deposit, they get their deposit back.  Otherwise, it goes to the mortgagor.

· If anything after that, it goes to the mortgagor.  

· If there is not enough money to pay off the principle amount, there is a deficiency and the individual mortgagor remains liable for that deficiency.  So, this is why you get the action on the covenant served first.  As soon as the sale is done, you will know what the deficiency is and you will already have had default judgment.

Closing documents

· If you are acting for a purchaser, there are certain documents you need on closing.

· You need to make sure the notice of sale was done properly.

You need the following:

· Statutory declaration.  Sometimes it is put in three documents, sometimes just one.  The statutory declaration is done under s.35 of the Mortgages Act.  The mortgagee or the solicitor for the mortgagee does them.  They comprise of three things: 

(1) Details of the default.  E.g.  this mortgage was given by XXX to XXX, on January 1, monthly payments were in the amount of $XXX, defaulted on such a date, etc.  

(2) Declaration about the service of notice of sale.  Attached to that is the post office receipts because the notice is sent by registered mail.  This will deal with things like, (often done by solicitor), on such a date I receive instructions from the back to proceed with the notice of sale, it was sent to the people listed on schedule A, this is the date the notice of sale was sent out, etc. 

(3) Part III of the Mortgages Act has been complied with.  The sale complies with part III of the Act.  That is all the lawyer’s declaration needs to say.  

· Deed will have a number of recitals.  E.g.. ‘whereas’ clauses.  It will talk about the mortgage being registered, mortgage going into default, notice of sale was served under the power of sale proceedings.  They give a history to connect the deed back to that mortgage.  

· As long as you have these declarations, they are conclusive evidence that Part III of the Mortgages Act has been complied with.  That means that the new purchaser acquires good title from the mortgagee, subject only to prior encumbrances (liens before the mortgage.) 

· That conclusive evidence only applies as long as the new purchaser does not have notice of an irregularity.  If you don’t have notice, then the irregularity will not affect the purchaser.  But with all the documents registered on title, if registered, you are deemed to have notice.  

· The mortgage gone under default is never discharged.  It needs to stay on to show that is where the mortgage company got the authority to sell the property.  

[Next week: Foreclosure, comparison between power of sale and foreclosure, electronic registration.]

