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Introduction

The Role of the Various Players in the Trial Process

The point of evidence is to point out weaknesses in a case. When you have problems with the
construction of knowledge, you are likely to have problems with the trial result. The rules of evidence are
premised on the basis that lawyers will never mislead the trier of fact. The absolute integrity of the
players is required in order for the trial process to be effective. The major players in this process are:

o Police o Defense Counsel
o Victim o The Judge
o Crown Prosecutor o The Jury

1. Police — There are a number of ways that we fill in gaps and blanks in our imagination to put together a
story — social schemas. This sort of things occurs with the police as well. Note: some indicate that police
go after certain individuals under pressure to appease the public. Police have a terribly difficult job and
they will make mistakes sometimes. Police are interested in getting their person and quickly.

2. Victim — There is no role for the victim in the trial, but there is a role during sentencing. In a criminal
investigation the subject of the matter is the State versus the accused.

3. Crown Prosecution —The lawyer’s primary duty is not to seek a conviction, but to present before the
trial court all available credible evidence relevant to the alleged crime in order that justice may be done
through a fair trial upon the merits. It is not the role of the Crown to try to craft a jury that is going to win
over the case for the public. The prosecutor should not do anything that might prevent the accused from
being represented by counsel or communicating with counsel and should make timely disclosure to the
accused or defense counsel of all relevant facts and known witnesses, whether tending to show guilt or
innocence, or that would affect the punishment.

4. Judge — Most people assume that the judge has full control of the trial. The judge is there to ensure the
proper conduct of a trial — ensure timeliness, conduct, and decorum. The judge must guide the jury to
make a neutral and impartial reasoned decision in a dispute. The judge is there to enforce the rules of
evidence, determine its admissibility, and assess the weight to be given. The judge has the role of
instructing the jury — assists the jury to apply the law to the facts. A judge is allowed to give his or her
opinion on the value of the witness’s testimony. Judges are rarely challenged.

5. Defense Counsel — People associate them with their clients. The lawyer’s duty is to protect the client
as far as possible from being convicted except by a court of competent jurisdiction and upon legal
evidence sufficient to support a conviction. The lawyer may properly rely upon all available evidence or
defenses including so-called technicalities not known to be false or fraudulent. When you have a guilty
client, the case must be operated in a different way: The defense counsel may never deceive or mislead
the court, not may s/he direct attention to some other person in the interest of saving a guilty client. The
defense counsel, in such a circumstance, is entitled to cross examine other witnesses quite intensely in an
effort to raise the best possible case for his or her client.

6. The Jury — Only 5% of trials in Canada are jury trials. There are occasionally provisions in the
Criminal Code providing that there should be jury trials for more serious crimes. However, this is always
to the discretion of the defendant. Juries have come into disrepute lately because there has been a change
from having people judged by one’s peers. Our juries are no longer really juries of our peers — they come
by way of random selection of phone books and, at times, personal selection of stranglers. There are
people that believe that the jury system is antiquated and should be outlawed.
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7. Other Contributors — Scientific Evidence — this evidence sounds good and tends to easily convince
juries, but it is not as reliable as one would like to believe or hope. There is a mystique about scientific
expert evidence as a whole that is alluring. Vulnerable and Disreputable Witnesses — some witnesses will
tell the police anything that they want to hear.

R. v. Mentuck (1996) Man. QB

Facts

Holding

Ratio

o This was a voir dire by the defense
regarding the admissibility of
inculpatory remarks allegedly
made to the police while detained

o Statements were allegedly made to
the police, but the defense argues
that he was denied the opportunity
to speak to counsel

o Most general public believe that
people do not confess unless they
are guilty, but people do this more
often than one might expect

o The individual’s right to counsel
must never be compromised

R. v. Stinchcombe (1991) SCC

Facts

Holding

Ratio

o A statement was made by a
witness to an RCMP officer after
the preliminary hearing

o The witness was not called at trial
and the defense did not have the
information

o Information should not be
withheld from defense, if it would
impair the right of the accused to
make full answer and defense

o The Crown was not justified in
refusing to disclose the statements

o The Crown has a duty to disclose
all relevant information to the
defense

An outcome of this rule is that once a defense knows exactly what the Crown’s case is, there is a hope
that a plea-bargain or settlement may be struck.

Lennox v. Arbor Memorial Services (2001) ON CA

Facts

Holding

Ratio

o Arbor employed Lennox as a
groundskeeper who was
subsequently suspended and fired

o Trial judge found that his actions
warranted the dismissal

o The judge reviewed Arbor’s
Personnel Policy Manual, even
though it had not be pleaded or
produced until the trial judge
insisted, and concluded the policy
had been breached

o The trial judges conduct created an
appearance of unfairness — the
judicial intervention became
interference and was improper

o A judge may intervene when
clarification and detail is required,
in this case the judge’s effort was
directed at aiding the plaintiff

o Trial judge diverted the parties
from their issue toward what he
believed the issue to be

o The judge’s role is to ask questions
if s/he needs clarification and not
to comment on counsel’s
presentation and aid in the
demonstration of the case

Meek v. Fleming (1961) Eng CA

Facts

Holding

Ratio

o Fleming’s defense counsel
concealed from the court
Fleming’s demotion in the course
of his trial with Meek, who
claimed false imprisonment

o Even suppression of information
that defense counsel felt would
have no adverse effects is
sufficient enough to taint the
evidence — new trial ordered

o You may not suppress information
that you think may make the case
better

© Francesco Gucciardo 2002
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Judicial Notice

Judicial notice is the acceptance by a court, without the requirement of proof, of any fact or matter so
generally known and accepted in the community that it cannot be reasonably questioned, or any fact or
matter that can readily be determined or verified by resort to sources whose accuracy cannot reasonably
be questioned. We assume that certain things are common sense and that no offering of proof required. It
is only where the silence is broken and there is a fact in dispute that we go to the doctrine of judicial
notice. There are three types of facts to be looked at in this area:

1. Adjudicative Facts
“Adjudicative” facts refer to the who did what, where, when, how, and with what motive or intent.

R. v. Desaulniers (1994) PQ CA

Facts Holding Ratio
o Psychiatrist testified for accused o Issue: Is the Badgley so well- o Judicial notice does not extend to
that children have the tendency to known that a judge should be able expert evidence or a type of
make up stories to read it and cite it as common existing expert evidence which has
o Trial judge instead relied on his knowledge? not been put in evidence by one of
own research — Badgley Report o The trial judge erred in venturing the parties
o Judge took judicial notice of into areas of special knowledge
material extrinsic to the trial with none of the expertise

R. v. R.C.T. (1994) Prov Ct.

Facts Holding Ration
o A pair of scissors was found in o Issue: Could the judge o Types of Facts accepted in the course of a trial:
the pocket of a young man while take judicial notice of the 1. Facts so notorious that everyone would
he was in possession of a stolen local communities know them;
vehicle — local community knowledge? 2. Geographic factors of the local area; and,
members know that scissors can 3. Knowledge known only to a class of
be used to steal cars persons locally.

2. Legislative Facts

“Legislative™ facts are those that establish the purpose and background of legislation, including its social,
economic and cultural context — of a more general nature. These are more difficult. In the U.S. they do
not take judicial notice of legislative facts. These facts refer to social science or economic data used to
determine the constitutionality of certain legislation.

Canada Post Corp v. Smith (1994) Gen Div.

Facts Holding Ratio
o Problem arose, as there was a o The affidavit was not admissible as it did not | o Legal and legal policy
conflict of jurisdiction — thus, the set out the qualifications of the affiant and submissions cannot be
Worker’s Comp board submitted contained conclusions in the nature of legal introduced as fact, but
an affidavit maintaining that it had submissions better suited to (1) judicial rather must be introduced
the constitutional jurisdiction to notice; (2) Expert Evidence; or, (3) Brandeis and supported by
deal with the matter. Brief — Intervener’s Factum extrinsic evidence.
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3. Social Framework Fact

Much is known about human conditions and social realities and, therefore, judges rely a great deal on
‘social context facts’. For the social context information to have any relevance, it must be linked to the
evidence in the particular case. What is important is the need to link any generalizations relied on to the
evidence in the particular case. In the absence of evidence, reliance on general propositions simply leads

to inappropriate and unfair speculation, or, in the words of dissenters, stereotyping.

R. v. Lavallee (1990) SCC

Facts

Holding

Ratio

o Expert evidence of psychological
experiences of battered women
was presented

o The accused shot her husband in
the back of the head

o Pleaded self-defense

o Evidence was admitted to provide
necessary background info in
determining whether defendant
acted in self-defense — whether she
feared for her life and acted in a
reasonable belief of no choice

o Social framework facts, if properly
linked to the evidence, may be
admitted to support a proposition

R. v. R.D.S. (1997) SCC

Facts

Holding

Ratio

o A white police officer arrested a
black 15 year old who had
allegedly interfered with the arrest
of another youth

o 15 year old was charged with
assault on a police officer

o Police officer and accused were
only witnesses called — their
accounts differed

o This case was heard by a judge on
the bench for only four months

o Trial judge found that the
testimony of the police officer was
less credible than the youth

o Crown attorney questioned why
the judge would believe the boy
and not the police officer

o The trial judge acquitted the
accused holding that since police
officers do overreact, particularly
in their dealings with non-white
youth, indicates a questionable
state of mind — this was probably a
case of overreacting

o Crown appealed on basis of
reasonable apprehension of bias
submitting that the trial judge was
relying on personal knowledge and
experience

o SCC found other evidence to
support the overreaction regardless
of whether bias could be proved,
majority held that nothing done
was wrong

o To be valid, the general
proposition needs to be linked to
the evidence in the case

o Dissent: There was no evidence
presented at trial to indicated that
this particular police officer’s
actions were motivated by racism

R. v. Williams (1998) SCC

Facts

Holding

Ratio

o Williams, an aboriginal, elected a
trial by jury. He brought a motion
for an order permitting him to
challenge jurors for cause because
of widespread racial prejudice
against aboriginals in his
community

o The evidence in this case
established widespread racial
prejudice against aboriginals and
that prejudice established a
realistic potential of partiality such
that the trial judge should have
exercised his discretion to allow
the challenge for cause

o The courts to accept facts without
proof may apply judicial notice.
This can be done by two methods:

1. Notorious Facts; and,
2. Resort to a source of
indisputable accuracy
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Relevance

Only relevant evidence can be permitted into a trial. Evidence is relevant if it has a tendency to make a
proposition more or less probable. Evidence is really a relationship between facts.

Example — if the issue in a trial is whether a person was intoxicated, the type of evidence that would make
the proposition more probable are: Individual had alcohol on breath; or, acting rowdy in a pub.

Rules of Relevance & Exclusion

All relevant evidence is permissible unless it is subject to exclusionary rules or judicial discretion. Ask:
A. Does this information violate an exclusionary rule?
B. Is this Evidence subject to a judge’s discretion to exclude?
C. What is the weight of this evidence? Care is taken to allow only ‘safe’ evidence in a trial.

The general rule is that all evidence, which is sufficiently relevant to an issue before the court is
admissible and all that is irrelevant, or insufficiently relevant, should be excluded. The test for relevance
is an individual’s logic and common sense — what is believed about human behaviour and events.

The general rule is subject to a number of exclusionary rules and rules subject to a judge’s discretion of
which the following are most frequently stressed:
a) Hearsay evidence;
b) Opinion evidence;
¢) Similar fact evidence;
d) Evidence of subsequent repairs;
e) Settlement offers;
f) Conduct on other occasions; and,
g) Exceptions made at the direction of the trial judge, e.g. where the circumstantial evidence would:
a. Be excessively time consuming;
b. Unnecessarily confuse the jury concerning the issues;
c. Unduly prejudice the opponent; and,
d. Unfairly surprise the opponent.

Relevance and Materiality — Evidence may appear to be relevant, but may be immaterial because either:
a) It does not support the proposition or issue substantively; or,
b) It was not pleaded in the statement of claim;

Direct versus Circumstantial Evidence

Direct evidence, if believed, establishes a material fact in issue without the need for inferences to be
drawn. For example, an eyewitness’ testimony to the fact, if believed, is direct evidence. There is a
notion that direct evidence is given more weight or value than circumstantial evidence — this is not always
the case as eyewitnesses have a penchant for error. Circumstantial evidence requires inferences to be
drawn before it can be applied to determine the issue. For example, in the case of a murder trial the
following would be circumstantial:

a) Possession of a weapon;

b) Blood on the accused’s clothing matching that of the deceased;

¢) The watch of the murdered man in the accused’s dresser drawer; and etcetera.
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Judicial Discretion (Probative Value versus Prejudicial Effect)

Prior to the Charter a great deal of evidence was admitted that the judge would otherwise keep in check.
Consider R. v. Wray (1970) SCC — a judge’s sole discretion is to exclude based on its impact on the fact-
finding process. The Charter, especially section 24(2), has broadened the judge’s power of judicial
discretion. Even statutory law could be overridden by judicial discretion supported by the Charter.

The judge’s duty is to weigh the probative value versus the prejudicial effect. Probative value is the
importance of the evidence — is the importance of the evidence so great that it would fly in the face of
common sense not to let it in? Some factors to consider are:

1. The credibility of the witness;

2. The reliability of the evidence; and,

3. The strength of the inferences that can be drawn from the evidence.

After so analyzing, consider what the cost would be to the defendant or reputation of justice for allowing
the admission of the evidence. Ask whether the evidence would distort the truth such that the trier of fact
would be mesmerized by it? Would the admission of the evidence lower the level of regret for a jury?
Sometimes the cost of the admission of the evidence distorts the trial.

R. v. Seaboyer (1991) SCC

Facts

Holding

Ratio

o Accused was charged with sexual
assault of a woman with whom he
had been drinking at a bar

o Accused was refused the ability to
cross-examine the appellant on her
past sexual conduct pursuant to the

o The meaning of ‘prejudice’ must
be broadly understood as
encompassing both prejudice to
the accused and prejudice to the
trial process itself

o The Court identified as twin myths

o Evidence of the sexual history of
the complainant of sexual assault
can distort the reasoning process of
the trier of fact by arousing
hostility or bias toward the
complainant, resulting in a misuse

or misevaluation of evidence.

o Past sexual experiences are not
relevant to one’s credibility or
readiness to consent

‘rape sheild’ provisions
o Accused challenged the
constitutionality citing prejudice

the beliefs that past consensual
sexual experiences of a
complainant are: (1) relevant to
credibility; and, (2) or to readiness
to consent to sex.

Algoma Central Railway v. Herb Fraser & Associates (1988) ON CA

Facts Holding Ratio

o Subsequent repairs is
questionable as an
exclusionary rule and such
evidence should be admitted
or excluded at the bequest

o Issue: Should the new procedure be
admitted as relevant?

o The rule used to be that post event evidence
would not be admitted — it may be
prejudicial; as a matter of policy, it might

o A ship belonging to the plaintiff
was damaged by the alleged
negligence of the defendant

o Plaintiff wishes to question
procedures the defendant

company adopted after the fire — deter corrective measures and policy of the judge

showing the company then drew adoption until after the litigation

up procedural rules o The policy is relevant as it says something

about the incident
Anderson v. Maple Ridge (1992) BC CA
Facts Holding Ratio
o Not Done o Subsequent repairs suffers from antiquity | o The admitting of subsequent repairs is
and is not left for the judge to apply left to the judge’s discretion to apply
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Facts

Holding

Ratio

o Person was injured and had very
bad facial abrasions — to fix this a
cage was affixed to the patient,
which had sharp edges that were
corked on the ends.

o Issue: Should the picture of the individual

with the apparatus be admitted?

o If evidence is needed to be used to explain
what the treatment looks like and the pain
and suffering the plaintiff went through, the

photo ought to be admitted

o Photo evidence is left to
the discretion of the trial
judge

The rule about settlement offers has also been re-considered. Consider Rule 49 of the Rules of Civil

Procedure and also:

Walmsley v. Humenick (1954) ON CA

Facts

Holding

Ratio

o A child was injured in a bow and
arrow accident by another child

o The parents of the other child
offered to pay the injured child’s
medical bills

o Issue: Should the settlement offer
be considered?

o Offers to settle are, by and large,
excluded from evidence

o Policy reason: Might deter people
from offering settlement and
settling out of court

o Offers to settle are, by and large,
excluded from evidence

o Note: There has been discussion
by jurists that it will depend on the
nature of the offer regarding
whether or not they will exclude it

R. v. Scopelliti (1981) ON CA

Facts

Holding

Ratio

o Scopelliti admitted that he shot and
killed two persons while they were
in his store

o Claimed self-defense and evidence
was admitted as to the individuals’
previous specific behaviour

o Previous specific acts of violence
by a victim or other third person
which have significant probative
value to prove a disposition for
violence are admissible where a
disposition for violence is relevant

o The courts have allowed
information about the victim’s
previous behaviour to come
forward
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Types of Evidence

1. Oral Testimony — almost 90% of evidence that goes into trial is oral. This sort of oral testimony
is subject to human vagaries (people filter information, memories fail, etc.,);
2. Real Evidence — includes any artifact that was involved in the action that is real:
a. Original Evidence — gun, knife, shoe, etc
b. Demonstrative Evidence — maps, diagrams, charts, video tapes, etc.,

Real Evidence

Real evidence is expensive. Demonstrative evidence is usually very expensive and involves the use of
experts. Demonstrative evidence is a tool that demonstrates something to the trier of fact, which appeals
directly to their optical senses rather than to their intellectual senses. Recall that full disclosure is
required for evidence to be admitted. Demonstrations must be well thought out and the lawyer must
know what s/he is doing — if you do not know how the demonstration will turn out, then you do not do it
at trial. Oftentimes, lawyers require the use of expert witnesses in using demonstrative evidence. All
evidence must be authenticated — how will your evidence build the bridge between object and factual
occurrence? Lawyers must ‘lay a foundation’ before they can admit evidence, which means establishing
the exhibit’s relevance, whether it is identifiable to a witness, that the witness in fact recognizes it, the
witness saw it at relevant time, and etc.,

Photographs and Videotapes

Authentication — the authenticity of the evidence will depend on:
1. Accuracy in truly representing the facts;
2. Fairness and absence of any mention to mislead; and,
3. Verification on oath by a person capable to do so.

Prejudicial Effects — even if real evidence is authenticated, there may still be issues of prejudice. A
photograph may be excluded as prejudicial to the defendant in that it creates an undue sympathy or is

inflammatory and interferes with the rationality of the fact determination process.

Probative Value — large police stations now have videotapes to record confessions (ON CA case January
2002). Where a video is challenged, it must be proved that there has been no tampering with the video

R. v. Nikolovski (1996) SCC

Facts Holding Ratio
o The accused robs store and is o There is no reason why a o Videos and pictures are ‘silent
caught on surveillance camera photograph may not be probative witnesses’ and there is no need to
o At trial, the shopkeeper was unable in itself. A photograph may, in a for a witness to corroborate the
to identify the accused, but the trial | proper case, be admissible into subject of them
judge is satisfied with her own evidence not merely as illustrated | o Photos and videos are admissible
conclusion that the person on the testimony of a human witness, but as both real evidence and
tape was, in fact, the accused as probative evidence in itself of testimony
o Case appealed on the scope of the what it shows
tape may — real evidence or o Pictures are akin to witnesses, they
testimony also ‘speak for itself’? ‘speak for themselves’

Note: before any such evidence will be admitted, the lawyer must satisfy the court that it is authentic. As
well, if you are going to use this type of evidence, you must tell the other side beforehand.
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Three are three elements in admitting demonstrative evidence: (1) Authenticity; (2) Fairness; and (3)
Probative Value. For instance, slowing down videotape in an injury case may have the effect of creating
deliberateness about the action that is not present when the tape is played in full speed. In a criminal trial,
if the party offering the evidence is the defendant it is far more likely to be accepted.

High-Tech Evidence — Snoop Doggy Dogg Trial

Facts Holding
o Snoop was acquitted on voluntary manslaughter | o A properly programmed computer animation is admissible,
by manufacturing a computer animation to but its admission requires the laying of a proper foundation,
show a theory of the defense including:
o Prosecution argued that Snoop’s bodyguard 1. Describe the process used to create the animation and
shot the deceased in the back — defense was that prove accuracy and reliability;
it was in self-defense 2. Qualify the reliability of the inputted data used to create
o Taken into account was the angle, the height of the animation; and,
a car, the distance from that car, the entrance of 3. Fully disclose the animation to the other side for
the bullet to the victim examination

Green v. Lawrence (1996) Man QB

Facts Holding Ratio
o Plaintiff was involved in a o The animation should not be admitted | o An animation must be
domestic dispute and in an effort o The animation was composed of only representative of the facts,
to restrain him he is put in a Full those pieces of evidence that would be which include any depictions of
Nelson by the police beneficial to the plaintiff the events, the actors, etc.,
o In the process his neck gets broken | o Moreover, in creating the video the o A sufficient foundation must be
and he becomes a quadriplegic depiction of the actors distorted the laid to show the representation
o The voir dire was to assess truth of what actually happened — is accurate and has integrity
whether the plaintiff’s computer Superman versus a small man — not
animation should be admitted representative of the facts

Owens v. Grandell (1994) OJ

Facts Holding

o Not Done o In considering what type of authentication is required, it should be proved:
1.The data points measured at the accident were accurately recorded;

2.That the data points were entered correctly into the program;

3.The algorithms used in the software accurately depicted the accident;
4.Any additional modifications are valid;

5.Testimony that the experts are familiar with the demonstrative exhibit; and,
6.Show the depiction will properly aid the trier of fact

Taking a View — Taking a view means to go to the scene of the crime: is it there to facilitate the trier of
fact or is it actual evidence? Note: ‘taking a view’ is not conclusive evidence (Swadren v. North York)

Documents — Documents must be provided with the human being who explains what the document is.
There are classes of documents that are easy to admit: Judicial documents and public documents. Those
documents that cause problems are private documents. Business records (as private documents) may be
admitted quite easily. The Ontario and Canada Evidence Act contain provisions for the admittance of
business records such as bank statements, telephone calls, leases, receipts, contracts, etc., If you have
signed a document and you are the party opposing its admittance you should consider the rules on page
341.
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Guest Lecturer — David Greenaway
Hearsay Rule and Exceptions

Our courts are skeptical and unwilling to accept evidence of any witness who gives hearsay. Hearsay
evidence is a written or oral statement given by a person not under oath. For example, take the case of a
car that goes through a red light and hits a pedestrian. A witness may wish to testify about the events as
they took place. Another witness who spoke to a bystander and learns of the event and testifies, his or her
evidence would be classified as hearsay because the origin of the information is not under oath.

Business Records

Exception 1 — Admitting Business Records — as the lawyer wanting to prove the records a notice should be
sent to the other side specifying an intent to admit. At trial, the lawyer must call one person who can
testify that those business records are made:

1. In the usual and ordinary course of business; and,

2. The particular records were made in the usual and ordinary course of the particular business.
In theory, one is supposed to file an original record. In practice, however, lawyers generally file a copy of
the record. The underlying premise is that business records are inherently trustworthy because the
commercial world relies on them — there is generally little motive to deceive anyone with the records.
See Ontario Evidence Act section 35.

Necessity and Reliability

Exception 2 — Necessity and Reliability — In the last 10 years the SCC has advanced another exception to
the hearsay rule. If the documents are necessary and reliable, then the lawyer can generally get around
the hearsay rule (see Smith and Kahn).

Computer Generated Data

One of the problems that arise with computer documents is in identifying what the original document is.
The first copy printed or the soft copy first created? The concept of an original is a meaningless concept
in this context.

Ontario Evidence Act section 34.1 deals specifically with computer records: how lawyers can get
computer records admitted into evidence at trial:
1. Proponent must prove the printout is consistently acted upon as the record of information;
2. Proponent relying on the record must prove the integrity of the computer system; and,
3. Integrity of the system can be proved as follows:
a. Lead evidence that at all material times the computer was working properly;
b. Demonstrate that the record was stored or recorded by a party to the proceeding who was
adverse in interest to the party wishing to admit it; or,
c. Establish that the computer printout or record was recorded or stored in the usual and
ordinary course of business by an individual not party to the lawsuit'

The underlying premise is that if it is good enough for the bank it should be good enough for the court
provided that the bank is not part of the lawsuit. A witness does not have to be put on the stand if the
bank relies on them.

“Best Evidence” Rule — there is a requirement that parties provide the best evidence that is available —
there is a bias in favour of original documents, for instance.
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The Role of the Witnhess

History

The problem with witnesses lies in the area of memory distortion. There are a number of problems with
witnesses and their memories:
1. Memory is a selective process whereby those images anchored in the mind are preserved longest;
2. Parts of our memory that erode are often replaced with images that unite the remaining fragments;
3. Uniting fragments correspond with data that represents what the individual desires them to be;
4. Memory images are often influenced by adjacent materials; and,
5. Memory becomes more distorted with time

Almost everyone can be a witness except:
1. The severely mentally ill (incompetent);
2. Very young children (generally under 3 %2); and,
3. Diplomats (saved from diplomatic immunity).

All witnesses are given an oath or an affirmation. Where it might not be reasonable to give a witness an
oath, then the judge may accept unsworn testimony. In 1998, a white paper considered whether or not we
should use a religious oath in a pluralistic society. It was recommended that the religious oath is
dispensed with and replaced with a neutral affirmation. Reasons for the recommendation were the
pluralist nature of Canadian society; the erosion of religious practice in Canada; and, the expense and
inconvenience of keeping up with various religions.

Canadian society assumes that anyone 14 years of age or older is capable of swearing an oath. If a person
is 13 years and below, the judge has to make an inquiry as to whether or not a person is capable of being
sworn. The judge must determine whether the person knows that there is an obligation to tell the truth.
Children between the ages of 3 to 6 are on the borderline as to whether they are able to testify at all.

R. v. Kahn (1980) SCC

Facts Holding

04 % year old allegedly assaulted by
doctor and uttered a statement to
her mother about it

o Issue: Could testimony be admitted?
o Judge asked, “Do you know what a lie is?”” to which she could not
distinguish — she could only communicate a story

R. v. Leonard (1990) ON CA

Facts Holding

o Not Done o The child’s understanding of the moral obligation must include
1.An appreciation of the solemnity of the occasion;
2.An understanding of the added responsibility to tell the truth;
3.An understanding of what it means to tell the truth in court;

4. An appreciation of what happens when a lies is told in court

R. v. Marquard (1993) SCC

Facts Holding Ratio

o Child had burn on face, believed to
be caused by the grandmother
o Grandmother testified the child

o The court will require that a child
has the capacity to communicate,
determinable by a judicial inquiry

o So long as the child could
understand the questions and
communicate her answers, and so
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long as she knew the difference
between right and wrong, the
threshold for the admission of her
testimony has been met

o Testimonial competence
comprehends: (1) the capacity to
observe; (2) the capacity to
recollect; and (3) the capacity to
communicate

burned herself with a lighter

o Child was 3  at time of incident
and 5 at trial — grandmother
challenged the ability of child to
testify

Summary — There is a presumption that people 14 years of older are capable of understanding the oath,
but they may be challenged by the other side in which case an inquiry will occur (Canada Evidence Act
section 16). For people 14 years and younger, the individual must meet the Leanord test. For those 14
and under that might not appear to be able to meet such a test, the judge will undertake the Marquard test:

1. Witness must not be rendered incompetent by any rule of statute or common law;

2. Witness must have a sense of moral responsibility (Leondard); and,

3. Witness must have the mental capacity required to communicate the evidence (Marquard).

Spousal Rules for Witnesses

A spouse is a ‘married partner of the opposite sex’ and does not include a common law or divorced
spouse. Spouses have immunity and are not compelled to testify (do not have to testify if they do not
want to) with the exception of Canada Evidence Act section 4(2), 4(4) and 4(5). For the vast majority of
crimes that a spouse may commit, the spouse will have immunity. There is a common law exception: the
spouse may have to testify if section 7 Charter rights are compromised

4Q2)

Specific enumerated offenses

R. v. McGuinty (1983) Yukon

4(4)

Victim is younger than 14

4(5)
Threat to person’s liberty/health

Facts

Holding

Ratio

o Couple marries and the wife
attacks husband with axe

o Husband does not want to press
charges or be compelled to testify

o Issue: Can a spouse be compelled?

o The spouse in the section 4(5)
exception is compellable — falling
under a section 7 Charter right

o There is a privilege between
spouses in the course of marriage
subject only to the limitations of
the Canada Evidence Act

R. v. Salituro (1991) SCC

Facts

Holding

Ratio

o The accused was charged and
convicted for fraud by using a
forged document without the
permission of his wife

o The parties were separated with no
possibility for reconciliation

o Issue: Could Salituro, who was
irreconcilably estranged, testify
against her husband?

o Someone irreconcilably estranged
may be compelled to testify in
keeping with Charter values

o The common law rule is justified
by the policy of protecting marital
harmony — In cases where the
parties are irreconcilably separated
these policies do not apply — the
common law should reflect this

R. v. Hawkins (1996) SCC

Facts

Holding

Ratio

o Hawkins charged with selling
information to ‘Satan’s Choice’
o Hawkins’ girlfriend made several

statements pretrial but she
subsequently recanted them and
married Hawkins

o Issue: Is the witness, now a
spouse, compellable?

o Hawkins’ spouse is not a
competent witness as a genuine
concern for marital harmony
precludes her compellability

o Concerns for genuine marital
harmony will serve to trump
compellability with only a strict
reading of the exception
enumerated within the Canada
Evidence Act
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Probative Value of Testimony

There are two prime characteristics to oral testimony:
1. Reliability — how accurate is the testimony; and,
2. Credibility — how credible is a witness.

Criminal Code of Canada

686(1)(a): As a matter of law it remains open to an appellate court to overturn a verdict based on findings of credibility where,
after considering all the evidence and having due regard to the advantages afforded to the trial judge, it concludes that the verdict
is unreasonable.

R. v. Burke (1996) SCC

Facts Holding
o Burke charged with child-abuse, sexual o SCC held with respect to beating “SE” received was sufficient
assault, physical assault etc and reasonable for the physical assault
o The basis of the evidence against him came | o Regarding the sexual assault, the SCC had a number of problems
from the oral testimony of three witnesses — | o “SE” had given corroborative yet contradictory evidence;
who had been young boys at the time of the appeared on Oprah and later recanted the statements there made
events, but are now adults o There is a duty on the trial judge and defense counsel to ensure
o Trial judge did not feel the witnesses were that prosecuting witnesses do not speak to each other (collude)
very reliable o The trier of fact is obliged to consider the reliability of the
evidence having regard to all the circumstances including the
opportunity for collusion and whether the opportunity was used

In short, one must look at whether the probative value of the evidence outweighs the prejudicial effect.
Any corroborative testimony must be checked for collusion by the trial judge.

R. v. Baskerville (1916) Eng CA

Facts Holding

o Not Done o Corroboration is required where one accomplice testifies against another; and,
o The trial judge must warn the jury that it is dangerous to found a conviction on the
evidence of accomplices unless you can find corroborating evidence

The question of corroboration, however, became a technical and rigid point of law causing judges a
number of problems. The question became what is ‘corroborating evidence’?

R. v. Vetrovec (1982) SCC

Facts Holding Ratio
0 9 People arrested for drug o Issue: 1s the corroborating o A judge simply has to make a
trafficking evidence with accomplices rule commonsense warning to the jury
o The judge, in its long charge to the still relevant? — not necessarily the corroborating
jury, did not warn them of the need | o The Baskerville rule has been evidence rule, but one that would
for corroborating accomplice overruled in the UK and such a be made of any witness
evidence rule has never existed in the US o Moreover, the defense counsel has
o We do not need the rule the opportunity to cross-examine
the accomplice

In Canada we give full discretion to the judge to determine whether or not a warning is required to be
given to the jury with regards to accomplices and corroborative evidence.
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Inquiry Into the Prosecution of Guy Paul Morin

The Prosecutor said to the jury during the opening remarks that they would hear from two people having
heard the confession of Morin, but they would have the option to appear. There should be a presumption
that jailhouse informant information is not reliable — the presumption should be rebutted in a voir dire.
This should be done in order to ensure that a jailhouse informant is a reliable and credible witness.
Informants almost always get something in return for testimony, making them notoriously not credible.

R. v. R.W. (1992) SCC

Facts Holding Ratio
o Children’s testimony | o Courts should not place too high | o Where an adult is testifying as to events which

case — children’s a standard on the coherence of occurred when she was a child, her credibility

testimony no longer children’s testimony — at the should be assessed according to criteria applicable

requires same time, the same standard of to her as an adult witness. Yet, with regard to her

corroboration proof is required to convict evidence pertaining to events occurring in
childhood, the presence of inconsistencies should
be considered in the context of the age of the
witness at the time of the events

Presentation of Testimonial Evidence

Examination-In-Chief

One may not ask ‘leading’ questions in an examination-in-chief. Leading questions are those that suggest
the answer wanted or presuppose a fact that has yet to be proved. One may only ask open-ended
questions. One of the most difficult things is to get the witness to testify in a coherent fashion. Note that
the witness is very nervous — they will almost always forget something.

Refreshing Memory during Examination in Chief

The court is willing to allow the testifier to refresh memory by looking at past official documents or
official transcripts — During the course of a long trial, memories may become distorted.

Facts Holding Ratio
o Woman comes to court 2 years o Issue: Can the woman look at her o Of course she can!
after issuing a statement to police old statement?

R. v. Pitt (1968) BC CA

Facts Holding
o Woman charged with attempted murder of husband had o A lawyer may use hypnosis in order to
recollection of the event and the defense thought the woman might help refresh the memory of a witness but
benefit from being hypnotized — concern: jury would be dubious this evidence will be given less weight

Police Officers may use their own notes to refresh their memory. This is understandable as officers are
often called to testify and are asked to do so months after the event. If a police officer is on the stand
reviewing notes, counsel is entitled to receive and review them. Ultimately, refreshing notes may be used
at trial, but the use of such notes may have an adverse effect on the weight give to that particular
evidence.
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Types of Memory

Present Recollection Revised Past Recollection Recorded
o The oral testimony of the witness o The written record that is admitted as an exhibit
US v. Riccardi (1949) US CA Fleming v. Toronto Railroad Co.
Facts Holding Facts Holding

Riccardi hired to move Issue: Could she look at the -Plaintiff injured by Issue: Would the
possession from one house list to ‘refresh’ her streetcar & at trial defense ~ worksheets be admitted?
to another memory? brings forward inspector 3 Conditions for Records
-A truckload of items Defense argued it as past -Wanted to testify as to to be admittd
were missing — presumed ~ recollection evidence inspection and had to rely 1.Made at time of event
to have stolen them List simply helped her to on his worksheets 2.Any reason to falsify?

remember — all we have is -Admitted and appealed 3.Docs made personally?
oral testimony

-Woman made lists of what
had been removed
o A person may revive memory literally or by using a list

General Rules for Cross-Examination

Cases are rarely won in cross examination, but can be lost;

Do not lose track of the witness’ overall presentation in the grand scheme;

Analyze what is wanted from each witness;

Prepare a checklist of the specific points you want to make with a witness;

Do not attack everyone’s integrity, a friendly style may result in a less tight lipped witness; and,
If there are no points to be made, do not cross-examine.

AN ol S e

Cross Examinations have some limitations. They cannot be too long. You cannot harass a witness. The
lawyer can ask just about anything about a witness — the rules with respect to character do not apply to
witnesses other than the accused.

Failure to Conduct Cross Examination

R. v. Dick (1969) ON HCJ

Facts Holding Ratio

o A woman was walking home from a o Crown argued in front of the jury o If you’ve got someone on
meeting and claimed two men in a car that the defense had used outrageous the stand and you propose
dragged her into the car, assaulted her for tactics in an attempt to get an later on to impeach them
hours, and was later dropped off acquittal with what they have said,

o Defense council questioned her on her o Jury convicted and defense appealed you must face them with it
reputation and bad character, no o There was a failure to cross-examine so that the individual may
questions on detail of incident at the proper time (failed to follow address it

o Defense put accused on the stand who Brown v. Dunn — a rule of courtesy)
gave a different story attacking credibility | o Appeal dismissed

Brown v. Dunn (1893) Eng

Facts Holding Ratio
o There was a failure to cross- o It is discourteous and unfair not to | o There is a duty to cross-examine if
examine and a sense of unfairness address particular issues that you intend to contradict the
for the opportunity to address the pertain to a witness while s/he is witness who has given damaging
issues on the stand evidence
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Winter 2002

Facts

Holding

Ratio

o Concerns videotape provision of
Criminal Code

o Accused was a grandfather of a
little girl who alleged she had been
assaulted for three years

o There was no intercourse in this
case, but the child was traumatized

o Police began investigation in 1988
at which point a video was made

o Child testified in person at prelim

o Trial judge was asked for
permission to use video tape
discussion with police and he
allowed it — conviction

o Trial decision was appealed and
the Man CA unanimously reversed
the trial decision on the grounds
that CC 715.1 was unconstitutional

o CA decision appealed to SCC

o SCC rendered two decisions:

1. First, probative value outweighs
the prejudicial effect of video

2. Second, these cases are
committed against people who
are discriminated already —
L’Hereux-Dube ties this to a
balance of power relationship

o L’Hereux-Dube’s decision
involves whether or not we should
take judicial notice of the
information that she provides

o A child’s testimony may be
presented via a pre-recorded video
tape — the rationale for this is to
preserve a child’s earlier account
(presumably more authentic) and
to limit the suffering of the child
while on the stand

There are some defense counsels who maintain that having interveners in a criminal trial places undue
hardship and pressure on the accused. There is always a question of what the effect of intervention will
be on the trial and whether it will be fair for the accused.

R. v. Levoigiannis (1993) SCC

Facts

Holding

Ratio

o Accused was convicted of fondling
a 12 year old boy

o At trial, boy was allowed to testify
at screen

o Appellant argued, on appeal, that
the use of the screen (CC486) was
unconstitutional and court should
not have allowed screen

o Issue: Should there be a screen
present so the child cannot see
accused?

o Defense argued that the screen
lends credence to the accused’s
guilt even before testimony

o Defense argued that the accused
should be able to confront the
accuser

o A screen, for a variety of reasons,
does not suggest that the accused
is guilty before testimony

o The main objective is to facilitate
the giving of, in the judge’s
opinion, full evidence — the screen
did not prevent cross-examination

R.v. W. (1999) SCC

Facts

Holding

Ratio

o 11 year old giving testimony froze
on the stand and could not go
forward

o Issue: Could someone else give the
child’s testimony?

o Court allowed someone else to
testify for the child

o While other testimony would be
hearsay in a strict sense, the court
has allowed for this exception to
facilitate the completion of
testimony

o Children’s testimony may be
substituted by another as a