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September 5th – Thursday

· Look at the Rule Book tonight.
· Start to read some of the rules and cases now.
· Always look at the synopsis of the rules – very helpful for understanding.
· Next class - Court structure p.1-50
· P.24 – Chart showing how litigation is carried out.  Tab this.
· Rule 56 – look at the test the court uses.  Look at the cases.
· Read the rule, synopsis, and then the cases.
· Practice law defensively. 
September 10, 2002 – Tuesday

Ch. 1:  Introduction to Civil Actions and Courts

1. Narratives

2. Stages of a Civil Action

3. Structure and Purpose

4. Court Structure – how to understand the jurisdiction of the courts.

Narratives:

A. Albert Starr

· In addition to the criminal proceeding, he is now a plaintiff in a proceeding against the bar.

· Duty of care to patrons.

· Statement of Claim.  Difference between material facts and the evidence you rely on.

· Albert was an unhappy man to begin with.  He then blamed all his problems on the accident, when he had problems before.

· On exam, usually a hypo where you have to draw a statement of claim.  Not all facts are important.

· Material facts v. evidence.

· Tort cases in Ontario, they comprise an enormous percentage of tort law.  Insurance schemes in Ontario have changed.  No fault insurance came in 1990.  

· If you were acting for Starr, what would you tell him?  Good claim?  Is the bar solely to blame?  Contributory negligence – his role in this.  

· They would assess his damages and see what portion he would be liable for.  

· Suppose you were acting for Richardson.  Would you tell them they have some liability?  Yes.  What might protect a server in the bar from a lawsuit?  What law would you rely on to protect you?  The employer is responsible for the actions of the employee.  The employer would have to prove that they had told the server to stop serving drinks after a certain limit – taught to recognize signs of drunkenness.  

· What if another car was involved? He would be a defendant.  

· What if road conditions were a factor?

· What else might you be looking for besides money damages?    What is a general relief you can ask for?  A declaration.  It is the moral side of a lawsuit.

B. Jane Doe

· August 24, 1996 – raped in Toronto.

· At the preliminary hearing, she found that the police had known that the police knew there was a sexual predator in the area, targeting women that met her profile.

· What came out of her testifying was what obligation did the police have as a duty to warn?

· She decided to sue the police.

· Police said that they had to keep it a secret in order to catch him.  Also, it would create hysteria among women.

· What would you say to her as a client?  

· Rule 21 – bring a motion before a judge as to strike a claim as having no basis in law.  That is what the police would do.

· There will be cases that you take on principle.  

· C.A. said the novelty of a cause of action should not prevent it from going forward. 

C. Harriette Nandise

· Someone on behalf of consumers sued GM for a lemon of a car.

Structure of a Civil Action

Considerations Before Commencing Litigation:

· Before resorting to litigation, the responsible lawyer will explore alternatives and give close consideration to a number of matters.

· A lawyer will usually advise his or her client  to explore the possibility of settlement before bringing the action.

· The lawyer will need to satisfy himself of herself that the client has a reasonable prospect of winning the action.  

· If the defendant will dispute the facts at trial, the lawyer will have to conclude that the probabilities favour the court accepting the client’s version of the facts.

· The client should understand the financial consequences not only of losing but also of winning the action; there may still be considerable expenses to pay.

· Success is an action in one thing, recovering on a favourable judgment is another.  An inquiry must be made as to the ability of the defendant to satisfy a judgment.

· The ability of the defendant to satisfy a judgment is therefore an essential matter to be considered by a plaintiff in deciding whether to commence or continue an action.

Concise Description of the Main Stages of a Civil Action:

1. Deciding to Sue
· Considerations that you and your client must go through.

· You think about whether there is cause of action, will the defendant be able to pay, cost of litigation.

· The lawyers must determine, given the facts, whether the law will recognize that a legal wrong has been done and afford their clients some form of relief, often by way of damages.  If so, they have a good cause of action.

· In cases raising innovative legal claims, lawyers cannot be certain that they have a good cause of action

· Litigation is expensive, timely, and emotionally draining.  

· Outcomes are uncertain.

· Send a letter out – may be one of the first things you do.  A lawyer’s letter gets people’s attention.

· Lawyers need to do their research up front.  

· What are the chances of your clients version being accepted?  You assess how creditable your client would be as a witness.  You cross-examine your own client.  There are always two sides to every story.

· Once you become emotionally involved in a client’s life, you judgment becomes clouded.

· Is there a reasonable prospect of winning?

· If you win, there are still going to be costs.  Most costs awarded are partial indemnity.

· If successful, will you be able to collect?  

· There are people who will sue over principle and not for money.  Get the retainer first.

· Only one type of judgment not wiped out from bankruptcy – spousal/child support.

· It is the obligation of the winning party to collect on the debt.  

· The defendant has an option at a preliminary stage of the litigation to ask to strike out the claim as disclosing “no reasonable cause of action” – that is, no cause of action know in law.

2. Selecting the Appropriate Court
· Having decided to sue, what is the next step/other considerations?

· Decide which court has jurisdiction to deal with it.  

· Superior Court of Justice has two branches:

· Small claims court – up to $10,000.

· Family court.

· Two basic factors will determine in which court the action is brought: 

1) The court must have jurisdiction over the subject matter of the case.

2) The plaintiffs would be concerned with any limitations on the jurisdiction of the courts to award remedies such as damages. 

· Subject matter jurisdiction needs to be looked at as well.  E.g. monetary relief, injuction, declaration, etc.

· Court must have the jurisdiction to give you the remedy you are seeking.

· Simplified Rules – up to $50,000.

3.  Commencing the Proceeding

· Next is the method by which you will bring the proceeding.

(a) Actions
· Commence an action by statement of claim (or notice of action in emergency situations, to be followed shortly by a statement of claim).

· The statement of claim will contain a description of the parties to the actions – the plaintiff (who sues) and the defendant.

· Title of Proceedings -  the description of the parties to the actions; formerly style of cause.

· Claim will set out the ground on which the action is commenced.

· Applications are used in two circumstances:  

1) No facts in dispute; or 

2) Legislation requires you to commence  that way.

· Three narratives were all commenced by actions.  Why?  Facts in dispute.

· How detailed should your statement of claim be?  You cannot recover at trial anything that you left out.

· When it comes to trial the court can only grant the relief that you requested.

· You can amend your pleadings, but it would cost you a lot of money.  

· Usually, the plaintiff will engage the service of the sheriff’s office or employ a private process server to carry out the service.  

· A statement of claim will contain a formal notice to the defendant that , if no steps are taken to defend, a default judgment may be given.

(b) Simplified Procedures in an Action
· Some superior courts have rules that attempt to simplify procedures where comparatively small amounts of money are involved -In Ontario, it is $50,000 or less.

· These procedures attempt to reduce costs and time associated with discovery and to eliminate the need for trial altogether.  E.g.  by encouraging the use of summary judgment.

· If action is under 50,000 – rule 76.  If over 50,000 the defendant can apply to get it moved – discovery.

(c) Applications
· Applications are generally used with respect to matters where it is unlikely that there will be any material fact in dispute (that would require oral evidence for its determination).

· They differ from actions by their use of written evidence known as affidavits.  Thus, most stages of an action do not apply to applications.

4. Asserting Claims and Defences: Pleadings

· A statement of claim must contain only a statement in summary form of the facts on which he relies in support of his case and a statement of the relief sought.  You put forward the facts constituting the cause of action, but not the evidence by which you expect to be able to prove those facts.

· Another purpose of the statement of claim is to permit the court to determine at an early stage whether the plaintiff has a good cause of action.  If the facts alleged in the statement of claim do not disclose a cause of action, the defendant is entitled to ask the court to dismiss the action.

· After the statement of claim has been delivered, the defence may wish to file his own pleading, known as a statement of defence, in order to avoid a default judgment.

· Statement of defence must show the facts the defendant is relying on in support of his defence.  In addition, defendants must also indicate which of the allegations in the statement of claim are in dispute.

· After a statement of defence is issued, the plaintiff may deliver a further pleading known as a reply.

· If a defendant has sustained some damage as a result of a plaintiff’s conduct, then he or she may assert a counterclaim against the plaintiff.  This will allege the facts relied on; must be served on the plaintiff; and may be subject to a reply and a defence by the plaintiff in the main action.  

· If the defendant wishes to make a related claim against a co-defendant or a person not yet party to the proceeding, or wishes to allege that he or she is responsible for the plaintiff’s damages, the defendant may bring a crossclaim or third-party claim.

· The pleadings also serve to define the issues in the case in addition to their notice-giving function.

· When the action reaches trial, the plaintiff and the defendant are permitted to produce evidence only with regard to the allegations set forth in the pleadings.  If either seeks to prove a fact that is not alleged in the pleadings, a variance is said to occur.

· The proof offered by a party must conform to the issues raised in the pleadings.  

· At trial, parties may request permission from the judge to amend their pleadings to raise matters not already pleaded.  However, that will usually cost money.  Whether such permission will be granted will depend on the circumstances of the case.

· Always three pleadings:  

1) Claim, 

2) Defence, 

3) Reply.

· Once pleadings have closed, then it is discovery.

5. Discovery: Obtaining Information before Trial

· Our system is premised on the philosophy that each party is entitled to go tot trial knowing the case the must be met.  Pleadings go only part way to achieving this goal.  

· Various discovery devices provide the means by which a party is able to obtain more information about the opponent’s case.

· Three Types: 

1. Documentary discovery (done by affidavit of documents)

2. Oral discovery (examination under oath)

3. Inspection of property or medical examination.

6. Disposition without trial

· Our system provides a number of formal devices that may lead to disposition without trial.  
· There is a possibility of settlement of a dispute before trial.
· The Ontario Rules of Civil Procedure create incentives (through potential adverse costs awards) to settle matters.  
· Usually prospects of settlement are best after discovery when, for the first time, each party knows the facts on which the opposite party relies.
· What are the formal devices used to dispose of a case before trial?
1. Failure of a statement of claim to state a reasonable cause of action.  In such a situation, the defendant can ask the court to dismiss the action.

2. If the statement of defence fails to raise any matter that could in law amount to a defence, the plaintiff can apply for judgment.

3. Where parties agree to the facts and the only issue between them is the applicable law, parties can agree to proceed by placing a question of law before the court.

4. If a party has made admissions in pleadings or on discovery that clearly entitle the opposing party to succeed in the action, that party may move for judgment.

· Many actions are disposed of without trial on the grounds that there really can be no doubt on the facts that one side or the other will prevail in the end.

· Summary judgment – a judgment given by the court where one party can demonstrate that there is no triable issue in the case.

· Default Judgment – If the plaintiff fails to proceed with the action, the defendant may have the action dismissed for want of prosecution.

· Rule 20 – can dispose of judgment without trial.

· Rule 21 – no cause of action and have it struck out.

7. Case management and ADR

(a) Case Management
· Canadian courts have moved toward a more activist role in controlling the preliminary stages of litigation.

· Case management shifts more responsibility for the pace of litigation to the court.  The court establishes firm time limits for various procedures.

(b) Alternative Forms of Dispute Resolution
· ADR – mediation, arbitration and conciliation are increasing as a way of cutting costs and delay and giving more control to the parties.

· There is also court-annexed ADR.  It usually is an option that all parties must agree to try in an attempt to settle their differences.  However some courts are experimenting with mandatory court-annexed ADR.

8. Setting the case down for trial

· After the pleadings are completed and the plaintiff has conducted pre-trial discovery and has brought interlocutory motions such as he or she deems appropriate, he or she puts the case on the list for trial, and the parties then wait until their case is called by the court.

· Everything is completed and then a trial date is set.

· All jurisdictions require a pre-trial – opportunity around 60 before the trial to sit with a judge or master to have someone give consideration to the facts as presented and give you an educated view of who is going to be successful.  

· Some say that preparation for a pre-trial is the most important part.

· Depending on the recommendation, there may be an offer to setter.

· Rule 77.

9. Mode of Trial

Two methods of Trial:

1. Judge alone.  The judge decides all matters of law and fact.

2. Judge sitting with a jury.  The jury decides questions of fact, and the judge decides questions of law.

· Jury trial – there a 6 member of the jury.  They are the trier of facts.

· In most actions, either party is entitled to have the case tried by a jury.

· If either party has a problem with a potential juror, they may have a successful challenge for cause or use one of their four peremptory challenges for which no reason need be given.

· In Ontario, most trials are tried by a judge alone.

10. Trial

· At the trial, the plaintiff’s lawyer, after the jury has been selected, makes an opening statement.  The nature of the case is outlined, as are the facts intended to be proved through the evidence of witnesses.  

· The lawyer presents evidence by asking questions of each of the witnesses for the plaintiff and obtaining their answers on oath.

· Examination-in-chief:  the examination of witnesses by the lawyer for the party calling them.

· After a plaintiff’s lawyer has examined a witness in chief, the defendant’s lawyer has the opportunity to cross-examine that witness.  The main purposes of cross-examinations are to test the veracity of the witness and to obtain answers which assist the case of the cross-examining party.

· Following the cross-examination, the plaintiff’s lawyer can re-examine the witness if clarification is needed.

· This procedure continues until the plaintiff has called all of his or her witnesses.

·  Rules of Evidence apply with regard to testimony permitted at trial.  To be admissible, evidence must be relevant to the issues that the parties have raised in their pleadings.  The trial judge decides on admissibility.

· After the plaintiff has called all of the witnesses, the case for the plaintiff is closed.

· At this point, the defendant’s lawyer may wish to contend that the plaintiff has failed to adduce sufficient evidence to establish his or her case.   This is called an application for non-suit.  The trial judge would not rule on this motion unless the defendant’s lawyer elects not to call any evidence.

· Where the defendant’s lawyer does not move for a non-suit, or has moved for a non-suit and elects to call evidence, the defendant then presents his or her case.

· The defendant presents his or her case in the same manner as the plaintiff.

· After the defendant has concluded his case, the plaintiff is allowed to meet any issues raised by defence evidence by calling evidence in reply.  However, the plaintiff cannot use the right to call reply evidence for the purpose of introducing new evidence.  The right of reply is restricted to meeting new issues raised by the defendant.

· After all evidence has been concluded, counsel for the parties have the opportunity to address the jury.  

· The defendant makes the closing address first, then the plaintiff

· The defendant’s lawyer will address the jury by summarizing the evidence, and attempt to convince the jury that the plaintiff has not proved his or her case.

· In addressing the jury, the plaintiff’s lawyer will attempt to convince the jury that the plaintiff has discharged those burdens that rest on him or her.  The plaintiff has the burden of persuading the members of the jury that they should accept the version of the event given in evidence by the plaintiff’s witnesses and the plaintiff, and that the conduct of the defendant amounted to negligence or a violation of some other legal standard.  

· In addressing the jury, it is improper for the lawyers to rely on anything other than what the witnesses have said.

· After counsel have addressed the jury, it is the function of the trial judge to deliver his or her charge.  The judge will also summarize the evidence in the case, but unlike the lawyers, is permitted to express an opinion with regard to what evidence is believable and evidence is not.  The judges main function is to instruct the jury on the law that they must apply to the facts as they find them.  After concluding the charge, the jury will retire to consider the case.

· After charging the jury, if one or more of the parties disagrees with anything that the judge said, they may object to the charge.  If the objection is sustained, the jury will be recalled and recharged on the point to which the objection was made.

· The most common method in Ontario of obtaining the decision of the jury is to require the jury to answer a series of questions.  The judge will usually render judgment in conformity with the jury’s answers to the questions.  However, the judge is not obliged to do so and may at the request of one of the parties to the action, give judgment notwithstanding the verdict of the jury – that is judgment not for the party in whose favour the jury found, but for the opposite party.  The judge will only do this where he or she is of the opinion that there was no evidence on which the jury could have reached its verdict.

· Where a judge hears the trial without a jury, the procedures are simpler.  The judge hears the evidence and submissions of the parties.  He or she then renders oral judgment immediately or in writing after further consideration of the evidence and submission.

11. Judgment

· The judgment is the final decision of the lawsuit, pending appeal.

· The judgment is final and their dispute is said to be res judicata, a thing decided and cannot be relitigated.  

· Execution is the method of forcing the losing party to satisfy a money judgment in situations where he or she does not voluntarily do so.  The plaintiff will obtain a writ of execution from the court commanding one of its officers to seize the defendant’s property, and if necessary, to sell it at a public sale and use the proceeds to satisfy the plaintiff’s judgment.

· Injunction – an order requiring the defendant to do or not do something.  If the defendant fails to comply with the injunction, the plaintiff may apply to have the defendant found in contempt of court, and if so found, the defendant may be punished by a fine or imprisonment.

· Costs are usually awarded to the successful party and are included in the judgment of the court.  

· The successful party prepares a bill of costs.  If the unsuccessful party does not agree to the amount of the bill, the other party is required to have the bill assessed before a judicial officer.

12. The Right of Appeal and Motions

(a) Appeals

· In Ontario, the right of appeal is depending on the amount at issue or whether the decision finally disposes of the rights of the parties in the action, either to the Divisional Court or to the Court of Appeal.  

· A party exercises the right by filing a notice of appeal which sets forth the ground of appeal.  

· If the defendant is the unsuccessful party and elects to appeal, he will be known as the appellant.  The plaintiff will be known as the respondent.

· The appellant is required to file with the court a statement of fact and law that sets out the facts of the case and a brief resume of the points of law on which he or she relies.  Similarly, the respondent is given the opportunity to file a statement of fact and law in reply to that of the appellant.  

· The power of the Court of Appeal are very broad:  they may affirm the decision, reverse it, or vary it.  In appropriate cases, it may substitute for the decision of the trial judge the decision that ought to have been reached.  

· Limitation in relation to the findings of fact made at trial.  The C.A. will not substitute its own finding for that reached at trial, if there was evidence on which the trial judge or jury  could reasonably have found the facts as it did.  Therefore, few cases are successfully appealed on the ground that the finding of fact at trial was in error.

· Most appeals are based on errors of law.

· Where the trial judge’s error with regard to the admissibility of evidence has resulted in a miscarriage of justice, the C.A. will order a new trial so that the proper evidence can be considered by a new trial judge or jury.

· Appeals are usually argued on the basis of a transcript of the evidence of the witnesses taken at trial

(b) Motions

· Motions are made by a party to an action before the trial itself.  

· Such motions frequently relate to the pleadings at discovery and are usually made to a judicial officer known as the master or a judge.

· Motions are (rule 37) heard by masters or judges.

· Appeals go to Divisional Court or Court of Appeal.

· C.A. are reluctant to overturn findings of fact.

· After appeal, it can only go to the SCC and it must be of national importance.

D. The Structure and Purpose of Civil Procedure

· The term ‘civil procedure’ is typically used to refer to the rules that have to be followed in the conduct of a particular type of dispute resolution – that is adjudication in the courts.

· Adjudication by a judge normally involves:

1. The judge hearing the evidence put forward by the parties

2. The making of findings of fact by the judge; and

3. The judge applying the law to those facts to reach a decision.

· Most of the time at trial is spent on the determining the facts.

· What your facts are and how you get them out are very important.

Two different ways of viewing or explaining civil procedure:

1. Historical Perspective

· Trials at common law were always before juries and were always oral continuous trials.  Advantage of oral evidence is that everyone hears it at the same time.

· At equity, they would accept written submissions.

· The oral, continuous trial necessitates the procedural notice-giving devices of pleadings and discovery.

· Provisional remedies

· If there are no facts in dispute, we do not need at trial.  The trial is a forum for resolving disputed issues of fact.

· If a claim or defence is legally invalid, we do not need a trial.

2. Due Process Perspective

· Due Process- the idea that the process of adjudication should be fair to both parties.  We want the outcome to be fair.

· The way it is done is more important than the outcome.

· How do we determine if a process is fair?

· Rights of Justice Act.

· Natural Justice/ procedural fairness.  

· Courts are concerned about maximum fairness.  8 ingredients to fairness:

1. Notice – by way of pleadings, service, & discovery.

2. Right to be Heard – right to be present at any proceeding that takes place involving you.

3. The decision maker must be impartial and appear to be impartial.

4. Timely notice of any relevant step in the proceeding.

5. The right not to be bound by any decision where you haven’t been given notice or were not heard - except one in which a party has an opportunity to participate through the adduction of evidence and making of argument.

6. The right to a reasoned decision and to reasons for the decisions.

7. The right to appeal an initial adverse decision.

8. The right not to be dragged through discovery and trial where there is no genuine issue for trial.

The History and Organization of the Courts

Court with Civil Jurisdiction in Ontario

· Superior Court of Justice 

· Judges are organized on a regional basis.

· Masters – superior court – appointed by the province.

· Division Court has judges from the Superior Court of Ontario.

· Unified Family Court  -  (only federally appointed judges could do divorce, custody and property were given to the province.).  

· Small Claims court is $10,000

· Simplified rules in the Superior court is $50,000.

· The history of civil procedure in Ontario followed lines similar to those in England.  Until the passage of 19th century statutory reforms, Ontario had suffered under a system of multiple courts, a division in the administration of law and equity, and different procedures at law and chancery.  The Judicature Act unified the administration of law and equity in one court, the Supreme Court of Ontario, and the rules consolidation of 1888 finally brought about the replacement of common law and chancery procedure with a written code of rules, the Rules of Practice of the Supreme Court.  These rules remained in force until the introduction of the current rules in 1985.
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· Rule 52.07 - Closing addresses to the jury – the order of presentation in jury trials – The defendant makes the closing address first, then the plaintiff.  (the book is wrong.)

· At confederation there was the (1) Superior Court, (2) County & District Courts, (3) and Inferior courts.

· BNA Act – three sections that we are interested in are:

· S. 92 (14) – powers to province for administration of justice – civil and criminal and procedure in civil suits.

· S.96 – judges of the first two courts had to be judges appointed by the governor general.  Their salaries to be fixed by the federal parliament.

· S.101 – confers upon the federal parliament the obligation to provide for courts of appeal.  It would be the general C.A. in the province and the SCC.  Administration of the SCC is funded completely by the feds.  It also provides for another court – federal court (feds maintain, appoint, and pay expenses).

· SCC, C.A., Superior Courts and District Courts can decide matters of province and federal law.  Anything that is federal power is done in the federal courts.

· Structure set up in 1867 remained the same until 1970 when most provinces began to merge their courts.  It didn’t happen in Ont. Until 1990.

· In 1996 – Ontario Court has two divisions, Superior Court of justice and Ontario Court of Justice.

· CJ8 121(1) – Names of Titles of Courts as they are today.

· Superior court is the trial court with jurisdiction of civil and criminal matters.  Appeals go to the Divisional Court or Ontario C.A.  It depends on the amount or whether the decision was an interloctotory decision.

· C.A. judges are appointed.

· With merger of the courts they are organized into 8 regions.  In each region, the superior court, there is a regional senior judge – a judge of the superior court.  

· Superior Court – family court is a branch – judges are appointed federally.  

· Masters – appointed by the provincial government but serve in the Superior Court.  Courts of Justice Act.  18 in Toronto, 2 in Ottawa, 1 in Windsor.  Not all provinces have masters.  Masters – judicial officer position, comes from England.  They don’t do trials or criminal matters.  Masters were discontinued in 1986.  Those who were appointed at that time continued.  It was reinstated in the early 90s.  

· Ont. Court of Justice – judges are appointed by the province, reginal basis, hear most criminal trials.  Cannot do jury trials (only in Superior Courts).  Can’t grant divorces or deal with property.  If it is custody, access or support, it can be brought there.  Any child’s aid matter must go there.

· Any family matter being appealed goes to superior Court.

· S.18 of the Courts of Justice Act.  They generally hear appeals with leave.

· Court of Appeal of Ontario sits in Toronto.

· SCC hears appeals from the court of appeals from the provinces.

· Test for SCC to hear an appeal

· Federal Court of Appeal: trial division and appeal divisions.

· What do rules of civil procedure do?  The rules that apply in Windsor are the same as in Toronto.  Uniformed laws.  Rules give a level playing field.  Same rules apply to everything.

Today: Ch. 2 -  The Value of Procedure
Procedure and Legitimacy

· How a decision is made is extremely important. Procedure is important because it determines a decision is made.

Tyler, “Why People Obey the Law

· The meaning of Procedural Justice:  contrast normative and instrumental approaches.

· Instrumental View: suggests that people do not focus directly on the favoribility of the outcomes they receive from third parties.  Instead, they focus on the degree to which they are able to exert influence of third party decisions.  Where people feel they have control over decisions they believe the procedure is fair; where they feel they lack control they believe it to be unfair.

· Normative Perspective:  views people as being concerned with aspects of their experience not linked only to outcomes.  There are many aspects to the fairness of procedure which  have little to do with outcomes or the control of outcomes.  E.g. neutrality, lack of bias, honesty, efforts to be fair, etc.

· One important element in feeling that procedures are fair is a belief on the part of the those involved that they had an opportunity to take part in the decision-making process because they are typically more accepting of the outcome.  

· Judgments of procedural fairness are also linked to judgments about the neutrality of the decision-making process.  People believe that decision makers should be neutral and unbiased.

· Another criterion of procedural fairness is the inferences about the motives of the authorities.  The way people assess procedural fairness is strongly linked to their judgments of whether the authority they are dealing with is motivated to be fair.  

· The fairness of procedures is linked to whether the procedures produce fair outcomes.  

· There is no universally fair procedure that can be used to resolve all types of problems and disputes.

The Impact of Procedure

Murphy v. Dodd  (1989), 63 DLR (4th) 515 (Ont.HC)

· Murphy alleged he was the father of the fetus that Dodd was carrying and obtained an injunction restraining Dodd from having an abortion.

· Dodd didn’t appear for the initial hearing and the motion was granted.

· Dodd moved to set aside the order for the injunction.

· The court held that if Dodd were too succeed, she must convince the judge that she failed to appear at the initial hearing through accident, mistake or insufficient notice.  Insufficient notice is what was focused on.

· Held: an order was issued setting aside the order for injunction date earlier.

· Dodd later had the abortion – but regretted it.

· Her grounds for applying to have the order set aside was that she didn’t receive proper notice.

· It was set aside because of notice.  There was a breach of a fundamental right to notice.

· Did the court duck a substantive issue on a procedural ground?  The court was likely happy that they didn’t have to get into the abortion issue.

· Should her deafness be an issue?  

· What is the standard of procedure?

· Court imposes a very high standard.

· The purpose of a court proceeding: 
(1) Resolution of disputes, and 

(2) Finding of truth.

· You can resolve disputes without coming to the truth.  You can come to the truth without resolving disputes.  

· It is truth within the rules of procedure.

· All of the procedure is tied into

· Exam Question:  What are the rules you learned that relate to the ingredients of fairness?  Why are they there?  Give examples.

Ch. 3 – The Core Features and Values of the Traditional Model

· Fowler v. Fowler – the judge was not neutral.

· Phillips v. Ford – judge became a researcher.  

· These cases are in the book to show that the judge must be neutral and appear to be neutral.  Appearance is always important because the message that you are giving.

· Our structure – neutral decision maker, two parties each advocating for their interests, and rules that govern how people present. 

· Traditional model focus on the lawsuit as the mode of dispute resolution.  It is based an a determintation of interest and remedies on an individual basis.   

· Lawsuit: a claim on the part of the plaintiff, an assertion of an offence, hear by an alouf passive judge finding relevant facts and applying applicable law.

· Once it is over, it is over – absent an appeal.  It is like a sealed unit.

· The traditionalm model dominates civil littgation in Canada, we will look at chanlleges to this.  In particular, case management.

Introduction

· We will look at the models for decision making for non-criminal disputes and their significance to a theoretical understanding of civil procedure.

· Traditional model – we will look at its structure and underlying values, and at the implications of this model for lawyering and legal ethics.

· Traditional Model:  the common law focused on the lawsuit as a mode of dispute resolution centered on the determination of interests and remedies on an individual basis.  It emphasized protection of proprietary or economic entitlement.  

· A plaintiff would start the claim, a defence asserted, and a judge (or jury) would make a finding on the relevant facts and apply the applicable law.

· The central focus of the model is vindication of interests.

· The traditional model continues to dominate much civil litigation in Canada.

· Adjudication: a decision-making process wherein a third party, after hearing proofs and arguments presented by the disputants, renders a decision binding on the parties to the dispute.

The Structure Dictated by the Traditional Model

· The three cases in this section show the illustration of the traditional model.

Values Underlying the Structure of the Traditional Model

· Adjudication is associated with an adversarial system of presentation.

· An adversary system contemplates extensive participation of the disputants in:

1. The definition of the issues.

2. The presentation of facts and argument to the decision maker.
Neil Brooks, The Judge and the Adversary System
· The adversary system embodies two distant principles.

· The two most basic questions that confront any adjudicative procedural system are:

1. Party Autonomy.  What should the respective functions of the parties and the judge be with reference to the initiation and content of the adjudication. The adversary system rests on the principle of party-autonomy (parties have the right to pursue or dispose of their legal rights and remedies as they wish).  The role of the judge regarding the progress of the litigation once it has been commenced.  The principle in traditional litigation is that the judge decides those matters and determines the cases on that basis.   The parties define the dispute.  The judge can prevent parties from initiating certain proceedings.  How?  The court has the right to control its own process (Courts of Justice Act and the Rules).  Because the judge is of the view that a certain party is abusing the court system, there are times when the judge can order that a person cannot bring further proceedings without the leave of the court.  Judges can intervene, but only in those circumstances.  They can give summary judgments.  

2. Party prosecution.  What should the respective functions of the parties and the judge be with reference to the progress of a dispute through the procedural system once initiated and defined.  Parties can choose how to present the case.  The judge will not assist them in presenting their case.  When does the principle of party prosecution not followed?  It is not followed at the pre-trial stage - a judge is more active in pushing the parties.  

Why is the adversarial system so acceptable?  

1. Individual rights are very much valued.  Party autonomy and party prosecution are principles that we value.

2. Cathartic effect of participation.

3. Each side is represented by a counsel who is seen as a champion of that side.

4. There is an appearance of impartiality.  

5. The best way to get to the truth.  Because each side can present their own case and cross examine the other side, there will be more accurate fact finding.  The parties have self-interest.

6. Parties are motivated.  There is a presumption that parties have equal resources.  However, not all parties have equal capacities

7. Parties are given the opportunity to test the adverse evidence.

8. All interests affected are represented

9. It counteracts the bias of decision-making.  

· While there are many flaws in our system, it is a more preferable system in keeping with our values.

· The role of the judge is to hear the evidence presented by the party and make a ruling on that evidence.  The judge cannot go find additional facts.  

· Phillips – finding the truth in a trial v. embarking on a quest for scientific proof.  C.A. said the judge made two errors:  constant interference who conducted an inquiry, and the role of expert was inappropriate because he allowed him to question witnesses, was not a party to the action.

Implications for Lawyering

· What rights and privileges do lawyers enjoy in the adversarial system?  Self-regulation.  Few professions are self-regulated.  

· Law Society controls admissions and sets standards.

· Monopoly.  Unless you are a member, you are not allowed to appear.  (Appeals only?)

· With those privileges comes responsibilities – code of conduct and principles of civility.  

· Codes of conduct are based on the requirements of the adversary system.  

· Does the role of the lawyer changes as you move away from the traditional system?  It may be necessary down the road to change the code.

· Rule 15 – sets out what the obligations are with respect to the court in terms of representing your client.  You have an obligation to your client and the court.  To be relieved of that responsibility involves consent from the client and the court.  It is based on the adversarial system.
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Ch. 4 – Challenges to the Traditional Model

I. Introduction 

· There have been criticisms of the adversarial systems that have led to changes.  

· Some of the complaints are that the adversarial system is expensive, creates hostility, time consuming, equality between parties is not addressed.  Also, because the trial is the last part of the system, parties don’t often participate at all.

· 95-97% of cases never go to trial.  So, if the only time a person gets to participate in the process is at trial, in most cases they don’t get to participate.

· Some reactions and possible solutions have been case management 

· Case Management gives the courts and judges more control over the process.

· Public law litigation differs from the traditional lawsuit, involves large numbers of persons who are seeking remedies not to redress something in the past, but to ensure that what happened in the [past doesn’t happen in the future. 

· Case management and PLL, we look at the changing of lawyer domination.  

· The traditional model is critiqued as being too expensive, too slow, as engendering hostility, as alienating and destructive of relationships, as failing to respect the central importance of participation in decision-making, as obscuring the truth, as derived from an outdated an inappropriate view of litigation as centrally engaged in the resolution of private disputes, for failing to address the inequalities of resources between parties, and as unable to address systemic issues.

· These critiques have led to reforms that developed into four broad categories:

1. Adjudication Modified

(a) Case management

(b) Public law litigation

2. Informalism

3. Administrative State

4. Aboriginal Communities

Watson & Easthope, “ The New Wave of Civil Justice Reform: Efficiency and Effectiveness”
· Many feel that common law civil justice systems are in a state of crisis.  They point to high costs, lengthy periods of time required for each disposition, case backlogs, etc.

· A common view is that our civil justice system is plagued by excessive cost and delay and has failed to provide a just, timely, and inexpensive resolution of disputes brought to the courthouse.

· Demands for reform have increased.  The government has taken steps toward changes in response to these demands.

· Proposed reforms:

1. Judicial Case Management

· Traditionally, enforcement of time frames is left up to the parties and most cases take a much longer time to reach trial than is anticipated by the time frame set out in the rules.

· This gives the court the function of enforcing time limits and the progress of the case.

· Case management differs between jurisdictions and courts.

· Often “tracking” is used to provide for difference tracks.  E.g.  fast track, standard, complex, etc.  

2. ADR – Alternative Dispute Resolution

3. Procedural and cultural reform to make the civil justice system more user friendly.

II. Adjudication Modified

(a) Case Management

· Case management – a development within the traditional system.  A way of trying to manage the traditional system in a time and cost effective manner.
· Case management has been the center of many recent civil justice reform efforts.

· There are three ways in which case management reflects a departure from the mindset that created and sustained the traditional model:

1. There is the shift from party control to judicial control over the pace of litigation.

2. Case management also embraces ADR processes, particularly through the vehicles of the case conference and the settlement conference.

3. Case management is regarded by some as representative of a fundamental shift in vision of the appropriate function of court-based litigation; a shift away from the vindication of private rights and toward simply getting cases settled in order to clear dockets.

Civil Justice Review, First Report (Ontario Civil Justice Review)

· The prevailing attitude in Ontario has always been that those time parameters are to be honoured more in the breach than in the observance.

· There is a growing recognition that this mode of operation is no longer appropriate.  It has ceased to work effectively in delivering civil justice to the public.

· Caseflow management involves the transfer of principle responsibility for management of the pace of litigation to the judiciary.  It also involves the establishment of reasonable, but firm, time limits and the adherence to those parameters.

· Early intervention by the judiciary is of critical importance in the disposition of cases.

· Studies show that approximately 55% of cases commenced never proceed to the point where a statement of defence is filed.  

· 95-97% of all civil cases are never tried.

· Caseflow management has a dual focus: disposition where possible, and trial where necessary.

· Caseflow management makes the civil justice system more effective by:

1. Overall management of the case flow process by the judiciary

2. Early intervention in a case either by a judge or by a quasi-judicial officer

3. The disposition of all interlocutory matters.

4. The utilization of case conferences, settlement conferences and trial management conferences.

5. The utilization of registrars, case management officers and judicial support officers to perform the administrative and quasi-judicial tasks which do not require a “section 96”  judge to perform, thus freeing up judges to concentrate their efforts on the truly “judicial” activities of trying cases and assisting the parties in settling their disputes.

· The Civil Justice Review in Ontario has led to the implementation of a new rule of practice before the Ontario Court (General Division), Rule 77.  The stated purposes of the rule are to reduce unnecessary costs and delay, to facilitate early and fair settlements, and to bring the proceedings to a just determination.

· The rule provides for three types of conferences: 

1. Case conference – creation of a timetable and exploration of methods to resolve contested issues.

2. Settlement conference – automatically scheduled at defined time intervals that vary depending on which of two tracks the case is proceeding on – fast or standard.

3. Trial management conference.

· Ontario est. the Joint Committee on    Reform.  Toronto, Windsor, and Ste. St. Marie.  Windsor had an administratively driven case management system.  It was a pilot project.  Windsor was a day one – time started from the day the claim was filed.  In 1992, Civil Justice Review was established.  They went throughout Ontario, to get ideas about what their complaints were about the system.  Two reports were then issued 1995 and 1996. 

· Three recommendations:

1. Case management

2. Funding for ADR

3. Needed to be reform in the court to make it more user friendly.  E.g. change the language.

· Lord Wolfe in England was looking to revamp their system.  It was really extreme.  He wanted the court to control the final wording of the pleading.  The pleading is the domain of the lawyer.  He wanted that changed.  Severe limitations on the right of discovery.  He recommended limits are cross-examination.  He wanted to change the rules to plain-wording.  

· In the US, there was a Civil Justice Reform Act.  

· US, Canada, and England they were all looking at reforms.

· Rand Report in the US.  They found that while case management resulted in faster determination of proceedings, it wasn’t necessarily cheaper.  

· ADR centers were set up in Ontario, but were not used very much.

· Mandatory mediation in Ontario.

· Toronto is on Rule 77, and Ottawa.  Windsor will be going on it this January 2003.

(b) Public Law Litigation

· Public Law litigation – litigation that involves numbers of plaintiffs and deals with behaviour in the future.

· It is not unlike case management.  The development was a reaction to an emphasis on private rights.  It is the system by which parties can get together to look at wrongs in the past and future.

· It emerged through procedural reforms and re-interpretation of common law doctrines.

· What is the ultimate extension of public law?  Class actions.

· The traditional law-suit is between parties regarding rights.  Generally about two parties.  It is about events in the past, the remedy is related to the harm caused by the act or omission either in contact or tort or both, it is over when the judgment is given, judgments have no effect on others (other than stare decisis), the issues are defined by parties and the evidence is presented to the judges who only makes ruling about the facts and apply the law to those facts.

· Public law – deals with environment, consumer rights, discrimination, charter cases. 

· Public law cases are different from traditional.

· Public law litigation developed because there was an increasing amount of legislation affecting groups.  If you were affected negatively by the legislation, there was no way to attack it. There needed to be a way for courts to review legislation and the impact on groups.

Differences Related to the Five Aspects of Traditional Litigation:

1. There can be any number of parties even if they are not named in the lawsuit.  People can join in if they have an interest.  Standing and intervener status developed in Public law litigation.  The ultimate extension of public law litigation is the class action.  The whole idea of a party is expanding.  Expanded equitable remedies: specific performance, injunctions, declarations, etc.  All of these can impact on the future.

2. Traditional litigation focused on past wrongs.  Public law litigation is concerned with future action or changing an existing circumstance, and less concerned with how it arose and more to do with how it can be corrected.  The outcome is developed as the judge assesses the values of different plans to be put in place to affect the future.

3. The judgment changes future behaviour, not compensate for past action.  It affects future rights.  The purpose of the judgment is to change future behaviour, not compensate past behaviour. 

4. The outcome affects others so it affects the future behaviour of people who were not parties to the proceedings (whereas in traditional, it affects the parties involved).  In public law litigation, the judge has more scope to bring in experts and ask certain evidence be presented.  

Examples:

Marchland v. The Simcoe County Board of Education (1986), 55 OR (2d) 638 (HC)

· This was an action in which the plaintiff claimed the right to have his children and the children of those he represented receive secondary school instruction in the French language in French-language facilities in or near the town where he lived and that the education be provided out of public funds.

· He claimed that his minority-language educational rights were being infringed.

· Held: The plaintiff’s action was allowed.  The court declared that the province of Ontario had a duty to ensure that French-language education facilities were provided to the plaintiff and that the duty included the provision of adequate funds.

· The plaintiff had the right, pursuant to s.23 of the Charter, to have his children receive their primary and secondary school instruction in French.

· Once the plaintiff showed entitlement to education in a minority language, the quality of that education must be equal to that provided to the majority.

· Relief Sought: that these facilities be set up.

· The judge gave the declaratory relief requested and set certain time frames in which the board and the province had to act to meet the need.

· The parties were not really clear about what they had to do.  In 1987, the Simcoe Board brought a motion to clarify what they had to do and what the province had to do. 

· In that decision, there was direction of what each had to do.  

· It shows how the relief that was granted affected the future.

S. Ellman, “Client-Centredness Multiplied”

· This article examines the conflicts between the themes of group participation and individual autonomy in the context of public interest lawyers’ representation of groups.

· For lawyers whose work is aimed at achieving social reform on behalf of people who would otherwise lack adequate representation (public interest lawyers), the role of groups is significant.

· Proper representation of groups demands radical alterations in our usual methods of protecting individual client autonomy in the lawyer-client relationship.  However, it is possible for lawyers both to limit the intrusions on individual autonomy that group interactions generate and to protect a crucial element of individual autonomy – our choices to make connections – that would be jeopardized by a resistance to group representation. 

· The Definition of the Client

· In individual representation, the lawyers’ task, and the client’s, is to ensure that the lawyer comes to understand this particular client as he or  she is, and not as the lawyer finds it natural, or convenient, or attractive to imagine the client to be.

· Clients change in response to what they experience, so that what the lawyer says to the client may affect who the client is.

· Matters are more complex when the lawyer is dealing with more than one individual.

· The consequence of these characterizations can affect the work the lawyer does.

· A.  Four Frameworks for Representation:

1. Individual Representation, Multiplied.  In representing many individuals, a conflict may arise, but that does not necessarily bar the lawyer from representing all of them.  If the lawyer reasonable believes that all clients will …If a conflict arises with any of the client, the lawyer must withdraw.  You must ask for all without conflict, or cease acting.

2. Intermediation.  The lawyer is free to help the clients to reach a compromise that is in their collective best interest rather than defending each individual’s preference.  However, the lawyer can play the role of intermediary only in narrow circumstances.  Each client must consent to the lawyer playing this part and if any of the clients revoke their consent, the lawyer must withdraw.  

3. Organizational Representation.  The lawyer represents an artificial ‘entity’, the organization.  Organization is not defined in the Rules.  Because the lawyer represents the entity, she no longer owes unqualified loyalty or confidentiality to any of the individual clients.  So, if one client tells her information, she need not convey this information to each of the other clients unless doing so is required by her duty of loyalty to the organization.  Her obligation is not to remain neutral between the clients.  Rather, her obligation is to provide the best counsel she can to the organization.  The individuals must agree, but give instructions through one person.  If disputes arise, the lawyer does not automatically have to withdraw.  You can settle the dispute on the basis of the majority.  

4. Class Representation.  The lawyer cannot turn the clients into class representatives without their consent, but once this consent has been given the lawyer acquires freedom from the wishes of the individual clients that in some ways exceeds even that conferred by Model Rule 1.13.  The lawyer owes her duty of loyalty not to the clients but to the class itself.  The lawyer’s responsibility for determining what is in the class’s best interests is profound, and a court may approve a settlement endorsed by the class lawyer even if most class members object.  To be certified as a class in a class action, you give up your individual rights entirely.  Lawyers must also have their fees approved by the court.

· B. Advising the Group – and Allying with It

· The lawyer must provide the client with the information the client needs in order to make a decision based on an accurate understanding of the available options and their likely consequences.

· The implications of the advice-giving role changes in certain respects when the client is a group rather than an individual.

· First, the lawyer will often be unable to take a clearly defined set of client values and give advice that applies those values to the situation the client faces.  The group is unlikely to be unanimous about its values.

· Second, if a lawyer contemplates giving advice based on her own values to a group, she must weigh against the benefit of her advice the risk of contributing to the disunity of the group.  When the lawyer gives advice based on her own values, she inevitably runs the risk of being seen as a partisan, and very possibly also as an ally of one segment of the groups against the other.

· Third, the lawyer who gives advice based on her own values when the group itself does not share those values is not likely to see her views prevail.

Class notes:

· This article tries to sort out what some of the differences are and how the conflicting roles can be sorted out.

· Even outside PL, lawyers act for corporations.  Do who do lawyers owe their allegiance to?

· In class actions, there are common concerns.

· Public interest lawyers.  Most lawyering is done for single individuals.  It is more complicated when a number of people involved.

III. Beyond Adjudication: “The Informalist” and their Critics

(a) Alternative Dispute Resolution

· While the term ADR has no fixed meaning, it is frequently employed to capture every and any process other than adversarial adjudication.

D Paul Emond, “Alternative Dispute Resolution”
· ADR describes an alternative to traditional litigation.

· The search is for a process that generates a ‘win-win’ situation rather than a zero sum.

· Deficiencies with adjudication include:

1. Cost – transaction costs associated with litigation are quite high.  Also, in those jurisdictions in which the losing party must pay the winner’s costs as well as its own, there is a real financial disincentive  to take on the ‘test case.’

2. Process – the process by which the facts are determined; by which a decision is reached; and the extent and ways in which the process facilitates participation by the parties.  The right to participate, called standing, is limited to those with a relatively narrow and direct interest.  Participation of the parties involved is indirect – they do no speak to each other but they speak through lawyers too a third-party decision maker.  Once a dispute goes to court, the parties have little control over the outcome.

3. Results – it often fails to satisfy the needs of the parties, and thus society.  The process tends to find in favour of one party’s interests and against another’s.  The judicial process limits remedies to two: damages and injunctive relief – little opportunity for creative, innovative solutions.  

· Our search for a preferable alternative must be tempered by a realization that no one process is necessarily best for all problems/disputes.

· He makes comments about the use of the word ‘alternative’.  Alternative is new and we identify aspects, but about 95-98% of disputes are resolved before trial.  So, there were other ways of resolving disputes.  Whatever it was, it was around for a long time.  It just wasn’t labeled as it is now.

· ADR is really not outside mainstream litigation.

· If most cases settle anyway, what is the issue?  Trying to do it sooner.  

· The whole notion of ADR is based on trying to come up that people perceive as ‘win-win’ situation.  There is a sense that when you go to trial, there is a ‘win-loose’ situation.  

· ADR developed from perceived or actual deficiencies:  cost, time, emotional cost.  Delays in litigation costs money.  Awarding costs can sometimes be a way of getting someone’s attention.  E.g. if someone didn’t bother to show up at a pre-trial.  The reality of costs is sometimes not real since you don’t get the bill to the end.

· Process.  It can become a phony type of process in the eyes of the litigants.  They find it unsatisfactory because it didn’t go how they wanted it to go.  ADR is a way that you can short-circuit it. 

· ADR can take place anytime or place before trial.

· Interest based mediation – parties can create their own solutions.

· Rights based mediation – mediation that can still be tailored, but it is based on their legal rights.

“The Multi-door Concept and ADR”

· Central to the multi-door concept is the early evaluation and screening of cases with a view to directing them through the most appropriate door.  

· Such criteria include: the nature of the case; its complexity; the number of parties; the relationship of the parties; any disparity in bargaining power; the history of negotiation between the disputants; the nature of the relief sough; and the size of the claim.

· ADR supplements the court system and should not be expected to replace it.

· The great advantage of ADR is its flexibility.

· The perceived benefits of ADR are as follows:

1. Flexibility – define own procedure and solution as possible

2. Lower court caseloads and related public expense.

3. Cost to public is reduced

4. More accessible forums to people with disputes.

5. Reduces costs of time and money for parties.

6. Speedy and informal settlement of disputes otherwise disruptive of the community or the lives of the parties and their families.

7. Enhanced public satisfaction with the justice system.

8. Tailored resolutions to the parties needs.

9. Increased satisfaction and compliance with resolutions in which the parties have directly participated.

10. Restoration of neighborhood and community values and more cohesive communities.

· Most commonly known forms of ADR include mediation, arbitration, early neutral evaluation, neutral fact-finding, mini-trials, and negotiation.  


.

a) Negotiation: Gives the parties control.  They can negotiate by themselves or a third party can do it.

b) Early Neutral Evaluation: this requires the early assessment by an outside expert of the strength of someone else’s case.  It doesn’t happen too often here

c) Pre-Trials: meetings held between counsel and judge (other than the one who will hear the case).  This is part of the ordinary litigation system.  It is not really a part of ADR.  It would be like a late evaluation of a claim.  A pre-trial is mandatory under rule 77.

d) Mini-Trials: is not a trial at all, but is a more structured presentation of the case than takes place at pre-trial.  They have the benefit of an opinion of an outside evaluator.  This is very rarely used.  It is more formal than early neutral evaluation.

e) Mediation:  a process in which a neutral person, agreeable to the disputing parties, acts as a facilitator to their negotiations and assists them in arriving at their own mutually acceptable solution.  This is used the most.  Mediation became mandatory in Ontario for civil cases under rule 77.  There is open mediation – where the mediator can report to the court (if it goes to trial) with respect to what went on in mediation.  Closed mediation is private and is covered by privilege – the mediator could not report to the court what went on.  

f) Settlement Conference: In a case managed environment, there may be a number of meetings held in the course of the litigation between the parties and the assigned judge or team of judges.  It is expected that at least once, before trial, there will be a meeting to actively explore the possibilities of settlement of all or part of the issues.  It is just like a pre-trial – same thing.

g) Arbitration (binding and non-binding):  A neutral third party acts as an adjudicator.  The parties can determine in advance if the decision of the arbitrator will be binding or non-binding.  A non-binding decision will allow the party to proceed to the courts in the event that they are unhappy with the litigation and no reference will be made to the arbitrator’s decision.  In binding arbitration, the decision is enforceable – just like a court judgment.

· There is a need for standards.  Currently, there exist only a few standards for qualification as an ADR practitioner.  There are no accreditation facilities of a provincial or federal nature.

· Should ADR be Court-Connected?  Yes for two reasons.  First, the state has an obligation to make available to its members the means by which their disputes may be resolved through the medium of objective, independent and fair third party intervention, when they are unable to resolve those disputes themselves.  ADR is an effective way of doing so for many civil disputes.  Secondly, ADR fits smoothly with the notion of caseflow management.  

· Grandview Agreement – developed their own system to try to resolve the problem.  Recognition that what happened to the survivors was very important.  This is a good outcome.  No money would compensate the abuse that these girls went through.  The recognition may be the most healing.  You wouldn’t get that in the traditional model.
(b) The Case for Infrormalism: Mediation

· Mediation – a process by which the participants with the assistance of a neutral person or persons, systematically isolate disputed issues in order to develop options, consider alternatives, and reach a consensual settlement that will accommodate their needs.  (systematically – how you approach the problem.  E.g. you may want to build on successes.  The more people agree on, the more they may likely continue to agree.)

· The practice of mediation falls along a spectrum that defies a strict definition.  It is first and foremost a process that goes beyond the content of the conflict it is intended to resolve.

· Mediation differs from the processes of counseling, negotiation, and arbitration.  It can be defined as the process by which the participants, together with the assistance of a neutral person or persons, systematically isolate disputed issues in order to develop options, consider alternatives, and reach a consensual settlement that will accommodate their needs. 

· Mediation is a process that emphasized the participants own responsibility for making decisions that affect their lives and is therefore a self-empowering process.

· The objectives of mediation are:

1. Production of a plan for the future that the participants can accept and comply with.

2. Preparation of the participants to accept the consequences of their own decisions.

3. Reduction of the anxiety and other negative effects of the conflict by helping the participants devise a consensual resolution.  

· Mediation is a short-term process, rather than a long-term intervention.

· It is more concerned with the present and the future than with the past.  Mediation helps to:

· Reduce the obstacles to communication between parties.

· Maximize the exploration of alternatives

· Address the needs of everyone involved.

· Provide a model for future conflict resolution.

· Trust and confidence by the parties involved are necessary for an effective mediation process.

Rationale for Mediation

· Mediation can educate the participants about each other’s needs and provide a personalized model for settling future disputes between them.

· It offers this advantage because it is not bound by the rules of procedure and substantive law.  

· The ultimate authority in mediation belongs to the participants themselves.

· A consensual agreement will be more acceptable in the long run than one imposed by a court.  The lack of self-determination in the adversarial system may account for the never-ending litigation surrounding some conflicts.  

· The reduction in hostility facilitates the permanence of a settlement.

Basic propositions and Assumptions

The following eight propositions are the basis for a system of shared, unified benefits for mediators:

1. People try to escape what they perceive as negative or destructive and go toward what they perceive as advantageous and positive.

2. People make more complete, and therefore better, decisions when they are aware of the feelings created by conflicts and deal with those feelings.

3. The participants in a personal dispute can generally make better decisions about their own lives than can an outside authority such as an arbitrator.

4. The participants to an agreement are more likely to abide by its terms if they feel some responsibility for the outcome and develop a commitment to the process used to reach agreement.

5. In mediation the past history of participants in only important in relation to the present or as a basis for predicting future needs, intentions, abilities, and reactions to decisions.

6. The more accurately a mediated agreement reflects the needs, intentions, and abilities of the participants, the more likely it is to last.

7. Since the participants needs, intentions, and abilities will probably change, the process should include a way of modifying the agreement in the future.  Thus change is seen as a constructive and viable part of the agreement and must be considered in the mediation process.

8. The mediation process is substantially the same for all participants and all situations, but techniques, scheduling, and tasks to be accomplished must vary to match the circumstances, the participants, and the uniqueness of the mediator.

· Acceptance of these propositions is essential to the development of mediation as a process and a profession.

(c) The Case Against Informalism 

Criticisms of ADR:

1. No Standards.  Anyone can say that they are an arbitrator.  There are some courses, but you could be good or bad.

2. Should ADR be connected to the courts or stand on its own?  In Ontario, mandatory mediation is court-connected – arbitrator must be selected from a roster that the court puts out.

3. Efficiency is not the primary goal of the justice system – justice is.  Just because it is faster and cheaper, it doesn’t necessarily mean that it is a good thing.  It sacrifices justice for efficiency.

4. There are concerns about judges getting involved in the process.  

5. if too many cases are put into adr, we are not building up common law principles.  No appeals.

6. The lack of clarity about the role of the person conducting the mandatory settlement conference.  This affects the process.  Some people are good and some are not.  If people are not comfortable doing it, then  they shouldn’t be doing it.

7. It creates a two-tier justice system – one for the rich and one for the poor.  IF you can’t afford the traditional system, you will get pushed in to this.

8. It dilutes the aim of the justice system – to give people a neutral environment to resolve disputes based on accepted principles of law.

9. There is no clear way of determining which cases should go to ADR and which cases should go to litigation.  

Principles established for what makes a good settlement conference:

1. If the judge/master has read the material and is familiar with the facts.

2. People want an opinion.

3. You want the best solution, not just a settlement at any cost.

4. The parties should be present.  They need to hear first hand what is said.

5. The pre-trial cannot be conducted by the trial judge.

6. Recognize that sometimes people need their day in court.  They can live with an imposed resolution.  The reasons people go to court are many.  E.g. sometimes in custody cases.

IV. The Administrative State

V. Dispute Resolution in Aboriginal Societies

September 24, 2002 – tuesday

(Do a motion and provide affidavits for the assignment)

I.The Rules of Civil Procedure

A. The Codification of Rules

· Each civil jurisdiction in Canada (provincial, territorial, and federal) has legislation that established the court system, defines its substantive jurisdiction,, provides for certain basic procedural and substantive rules respecting civil actions, and perhaps most important, provides for a procedure by which rules of civil procedure may be enacted from time to time by regulation.

B. Rules: Substantive or mere procedure

· Courts of Justice Act – in Ontario.  Empowering statute for the Rules.  Part III - S.65 deals with the civil rules committee.

· Chief Justice of Ontario – Patrick LeSage.

· Associate Chief Judge – Heather Smith

· Civil Rules s.66(2) – can make rules in relation to many things.  They can pass rules even if it changes substantive law.  Amazing power to be given to a group.  E.g. Rule 49 – an offer to settle is not terminated by a counter-offer.  

· Rule 1.02 – sets out the proceedings to which all of these rules apply.  Exceptions: Small claims, unified family court, and if the statute provides for a different procedure (e.g. construction lien act).

· An action – means a proceeding that is not an application.  It can be commenced in 6 ways, but we are concerned with the first 5.

· Court – always Superior Court of Justice in our case.  On exam.  It means a master having jurisdiction under rule 37.

· Defendant – the person against whom an action is commenced.

· Deliver – serve and file. The plaintiff shall deliver means it must be served and file.  Both must be done.

· Disability – three types in law: minor, mentally incompetent, and absentee.  They cannot commence or defend an action on their own.  They must have a public litigation guardian.  It is also important for limitation periods.  They do not run against a person under a disability.  

· Hearing – the hearing of any part of the proceeding in an action or application.  E.g. a motion, a reference, appeal, assessment of costs, etc.

· Holiday – documents cannot be served on holidays that are specified.  Rule 3: Ask the court to abridge the time if there was an urgent reason to get the matter before court or whatever reason.

· Motion – a proceeding within a proceeding.

· Moving party – someone who makes a motion.

· Originating Process – also includes an application.  The way you commence a proceeding.  But for our purposes will be talking about an action.

· Party Indemnity costs

· Plaintiff

· Proceeding – means an action or application.

· Substantial Indemnity 

· Rule 1.04 – the rules shall be liberally construed to secure the just, most expeditious and least expensive determination of every civil proceeding on its merits.  

· Rule 1.04(3) – Party acting in person – they must follow the same rules as everyone else.

· The Rule book is the answer book.  It will always have the answer.  Go to the index.

· Be cautious about cases that are prior to 1985.  The rules changed then.

· Rules are important for two reasons:(p.286)

1. Without fair and effective procedural law, there cannot be substantive justice.

2. While facts are different in every case, the procedure model is the same.  That ensures that all matters are treated the same.

· If you had lawyers that did not follow the rules, there would be caos.  There must be consequences for those that don’t follow.  

· Class proceedings act – it changed how people could sue.  This act was passed.

· If changing substantive law a little, you may change it with the rules.  If you are changing it a lot, you may do it through the legislature.

C. Procedural pathways

· Modern rules of civil procedure can be distinguished from the common law writs and forms of action that they sought to displace by the fact that they are intended for application to adjudication arising out of all forms of disputes between private parties.  

· In contrast, common law writs were fashioned for particular kinds of disputes.  E.g. recent eviction of a tenant or the tort of deceit.  

· Estate matters, simplified rule procedure, etc – included in the rules.

II. Considerations in the Commencement of Proceedings
A. Jurisdiction

· Jurisdiction refers to the power or authority of the court to hear and decide the dispute.

· S.11(2) of the Courts of Justice Act states that “the General Division has all the jurisdiction, power and authority historically exercised by courts of common law and equity in England and Ontario.”

· Does the court have jurisdiction to hear the case?

· Is it too late to sue?

· If yes and no, then you look at four issues:

1. Who to name as parties.

2. What claim or claims are to be asserted?

3. What general procedural choices are available?  e.g. under simplified rules.

4. What specialized procedure may be used to replace or supplement the general rule of civil procedure?  Must double check the legislation that it doesn’t set out a different procedure.  If so, you must follow it.  It has more power then regulations.

80 Wellesley St. East Ltd. v .Fundy Bay Builder;Ltd.

· The judge said, “where is my jurisdiction?”  He didn’t think he had jurisdiction and dismissed it.

· CA said the Superior Court has jurisdiction to do everything except if there is a power given by legislation to another court.

· So, the trial judge was backwards.  He was wrong.

· Territorial jurisdiction

B. Limitation Period

· Each province has enacted legislation that specifies time periods within which court proceedings must be commenced.

· There is no single limitation period applicable generally to all proceedings.  There are different limitation periods and their length varies with the nature of the claim.

· More claims against lawyers on account of missing limitation periods.

· Ours is specific and not general.

· Limitations Act – 

· Two policy reasons for limitations: (p.293)

1. Fairness to defend it.  A defendant ought not to be under threat of being sued and you can get on with your life.

2. Efficiency of the Justice System.  Facts can be so old that no one could make a proper determination.  E.g.  memories have faded.

· In addition to limitations act, you may look to specific statutes that you are under.  E.g. if you are going to sue a hospital you would look under the Public Hospitals Act.

· LPIC website lists limitation periods.

· The existence of a limitation period does not mean that the action must be tried or completed within the period.  The statute is satisfied if the action is commenced within the limitation period and it is is the issue of the originating process that marks the commencement of the proceeding.   Limitation period means the date by which the action must be commenced, not completed.  This means that you must have issued your originating process.  It doesn’t have to be filed or served, but it must be issued.  That is going to the court house, paying your money, and having it stamped – issued. 

· A claim becomes statute-barred once the applicable period has expired and no originating process has been issued.  

· Technically, the commencement of an action outside the limitation period does not lead to automatic dismissal.  Non-compliance with a limitation period is a defence that must be pleaded specifically by the defendant, and if he or she does not raise the plea in the statement of defence, he or she will not be able to rely on the statute.  If you get served with an action that you believe was issued outside the period, it is a defence that must be pleaded.  If you don’t raise the limitation period as a defendant, it is not a defence.   You must raise it.

· The defence lawyer must also make sure.  It is not just important for plaintiffs.

· Although the Limitations Act contains many limitation periods, it is not exhaustive.  Many limitation periods will be found in other statutes.

When Does Time Start to Run:

· Time ceases to run once the originating process is issued.  

· The legislation will generally tell you when time starts to run.  E.g.  in an accident, you must have issued it within two years.

· In contract, the time is thought to run when there is a breach, when a lawyer has completed a service on a real estate deal, .  It is when the service is completed, not when the damage results.

· But in negligence, the cause of action is not completed until the damage is suffered.

· Sometimes you can sue in both tort and contract.

Consumer’s Glass.  (1985) 51 OR (2d) 385 (Ont. CA)

They sued in both contract and tort in November in 1982.  Defendant’s looked at when the building was built and when it collapsed.  They brought a motion to dismiss that it was outside the limitation period.  They were not successful, but it went to the CA on a matter of law.  The decision reviews the idea of limitation period.  CA said that in tort, time does not begin to run until there is knowledge of the wrong or when it was reasonable to know that there had been a wrong. Discoverability Rule – time doesn’t run until you know there is a problem.  This case changed the law.  The court said that you could sue both in tort and contract.  Up until this case, you really had to pick just one.  

Rule: a cause of action does not arise until the plaintiff discovers or ought to have discovered that there was a problem.

· Recall the Jane Dow case.  She was assaulted in Aug.1986.  Preliminary hearing was in Feb ’87.  He pleaded guilty then. It wasn’t until she went to the preliminary hearing that she became aware of the police’s knowledge.  She sued Aug. 10th, 1987.  Public Authorities Protection Act said the limitation period was 6 months.  But, the discoverability rule applies here.

· Peixeiro v. Haberman  Case [1997] 3 SCR 549.  Get brief.

· If something happens when you are a child, the limitation doesn’t start until you reach age 18.  It doesn’t run against minors, a person with a mental disability or an absentee at all.

· There are a few circumstances where you can sue outside the limitation period.  E.g. involving insurance cases.  But, this will not be on exam.

M.(K) v. M(H)  [1992] 3 SCR 6
· Young woman was an incest victim from when she was young.

· She sued at age 28 for breach of fiduciary duty and damages.

· At trial, the court assessed her damages at $50,000 but didn’t’ award it to her because it ran outside the limitation period.

· CA – decision was upheld.

· SCC – there is no specific limitation in the limitation act with respect to incest, there is no limitation.  Incest is a breach of fiduciary duty, and there is no time limit when there is a fudiciary duty.

· The plaintiff didn’t discover what had happened until she had been in therapy.  

· The discoverabilty rule applies here.

· No limitation if breach of fiduciary duty.

C. Choice of Proceeding and Originating Process

· In courts with simplified procedure, there is only one form or type of proceedings.

· In higher courts, there are two forms – (1) action  (2) application.

Actions

· Action (or origination process) – appropriate in cases where there are likely to be seriously contested issues of fact.  Such cases require a more elaborate procedure – pleas, discovery, and the opportunity to adduce oral evidence at a trial.  

· In an action, pleadings are exchanged and the parties usually employ various discovery techniques that the rules provide to learn as much as possible about their opponent’s case before the hearing.

· The typical pattern across Canada is that a party may always commence a proceeding by means of an action, but he or she may only proceed by way of an application when the rules or statutes provides.

· The document by which the proceedings are commenced are referred to as the originating process.

· The originating process varies not only in name, but in substance, according to the jurisdiction.  Basically, Canadian jurisdictions fall into one of two categories:

1. Traditional Method – commencing an action by writ of summons.  This is a command in the name of the sovereign, endorsed with a brief statement of the plaintiff’s claim, and warning the defendant to respond to the writ or suffer judgment by default.  Since the document gives no details as to the plaintiff’s claim, it must be followed by the service of the plaintiff’s pleadings – or statement of claim.

2. Statement of Claim – to avoid this two-step process, many Canadian jurisdictions now provide that actions are commenced by the plaintiff’s statement of claim accompanied by standardized warnings to the defendant that if he or she does not respond he or she may suffer judgment by default.  

· The contents of the originating process can be divided into 3 elements:

1. Title of the Proceeding or the “style of cause” in which the parties are named.  In an action, they are usually called the “plaintiff” and the “defendant”.

2. Statement about the Nature of the claim and the relief sought.  When the originating process is the plaintiff’s statement of claim, much more detail will be revealed.

3. The defendant is informed of what steps must be taken in response to the service of the originating process.  E.g. by delivering a an appearance or a statement of defence – and warns the defendant of the consequences of not responding.

· A proceeding is commenced when the originating process is issued.  To accomplish this, the lawyer for the plaintiff prepares the originating process and takes the original copy to the court office.  On payment of the prescribed fee, a court officer will issue the process by stamping the original with the seal of the court and by signing, dating, and numbering it.  After inserting these details on the copy of the originating process, the court officer will return the original to the lawyer and retain the copy for the court’s file.

III.. SERVICE OF ORIGINATING PROCESS

(a) Personal Service and Alternatives

Rupertsland Mtge. Inv.l Ltd. v. Winnipeg (1981) 23 CPC 208

· Issue: Whether documents have been personally served when the process server has not himself delivered to, but they have nevertheless reached, the intended recipient.

· The object of all service is only to give notice to the party on whom it is made, so that he may be aware of and may be able to resist that which is sought against him; and when that has been substantially done, so that the court may feel perfectly confident that service has reached him, everything has be done that is required.

· Held: the orders were personally served upon the appellant.  

· The general rule is that the originating process must be served on the defendant personally.

· The rules make specific provisions for what constitutes personal service on various types of defendants.

· One alternative to personal service that has long been recognized is where the solicitor for the defendant accepts service on behalf of the defendant.  It can only be used if the plaintiff knows that the defendant is represented in the matter and the solicitor is prepared to accept service.

(b) Substituted Service 

Gallacher v. Hashim [1989] OR no. 1642

· There are two branches to Rule 16.04(1): where it appears to the court that it is impractical to serve the document and where it is necessarily in the interests of justice, the court may dispense with service.  It may be that when a petitioner has reasonable cause to fear for his or her life in the event that a petition is served on the respondent, that service of the petition may be dispensed with.

(c) Time for Service and Extensions

· Once the originating process is issued, the rules proved a fixed period of time within which it must be served on the defendant.  

· The ultimate purpose of the limitation period is timely notice to the defendant that he is being sued; this is not met by the mere issuing of the originating process, but by service on the defendant.  Hence, the time limit for service by the rules forms part and parcel of the overall scheme of the limitation periods.  

· The court has no general power to relieve against limitation periods.

· The court has the power to extend the time for service, either through an application of the general power in the court to extend time limits under the rules or pursuant to specific power to renew the originating process.

Buleychuk v. Danson  (1992), 8 OR (3d) 762

· Issue: the test to be applied where a solicitor asks the court to extend time for service of a statement of claim that he has failed to serve within the time period.

· The court has no power to permit the commencement of an action that is barred by statute – except to correct administrative error or avoid a fraud.

IV. TERRITORIAL LIMITS AND SERVICE OUT OF THE JURISDICTION

SDI Simulation Group Inc. v. Chameleon Technologies Inc.  (1994), 34 CPC (3d) 346

V. RESPONDING TO ORIGINATING PROCESS

(a) Delivery of Pleadings

(b) Alternative Response and Raising Defects

(c) Failure to Respond: Default Proceedings

Lenskis v. Roncaioli (1992), 11 CPC (3d) 99

Security for Costs

October 1st. 2002 – Tuesday

Service of Documents – Rule 16

· What aspects of fairness are met by proper service?

· Right to know the case against you, right to notice that something is happening against you, right to notice.

· Originating process is to be served personally in accordance with 16.02 or an alternative method set out in 16.03.

· Once served, there is no other document that needs to be served personally, unless a rule requires it – Rule 16.01(3).

· Any other document can be served on parties solicitors record – rule 16.05.

· If a party is not represented by counsel or the person to be served is not a party, rule 16.01(4) sets out the ways that this can be done.  

· By mailing it to the address for service, or if you don’t know, their last known address, or by personal service or alternative service.  

· The exception to the alternative is a petition for a divorce that must be served personally on the respondent unless the court makes an order for substitution.  It cannot be served by the petitioner.  

· 16.01(2) – if the party who is being sued has already delivered a defence or notion of intention to defend, the originating process need not be served on the party personally.  The prof has never known this to happen.  

· Why might you have to serve someone who is not a party to a proceeding?  With some step in the proceeding – not necessarily the originating process?  E.g. if there is a garnishment of wages, the employer needs to know.  E.g. a record from a doctor.  Anybody who is affected by an order must be served.

· Service – a document has to be handed to a person, dropped at their feet if they refuse to take it, if you can positively identify the person, document is brought to the attention of that person, and to be advised of the general nature of the service – but not necessarily too specific.

· Some rules used different – 48 (14) – give.  Rule 59 -  ‘send’.  Rule 61 & 61 ‘give and mail.’  Only when you see the word ‘serve’ make reference to rule 16.

· Deliver – must go by rule 16.

· The only person you do not serve personally is someone under a disability.  In that case you would serve their litigation guardian, parent, etc.

· The process server does not have to have the original document.  

· When you are commencing an action for a plaintiff and you want to serve somebody, if that person has a picture of the person to be served, it is handy to assist the server.  

Rupertsland Mtge. V. Winnipeg.

· Shows how a document can be served on a third party, provided that it came to the attention of the person to be served – they can validate it.

· Since the purpose of the service was to bring it to the person’s attention – that was done.  

· They knew from the information given by the wife that she had given the originating process to the husband.

Service on a Partnership

· Rule 8 – the only time you need to be concerned about partnerships.  You can leave a document with one of the partners or any person at the principle place of business who seems to be in control.

· If you are looking for an order against partners that would allow you to go after their personal property, you would need to serve them personally.  

· Rule 16.02(1) – all of the ways that you serve parties is set out. 

· If your proceeding is under a specific statute, you need to look at that statute.  Two examples are the Highway Traffics Act and Substitute Decisions Act.  

· When the rules or order of the court permit alternative methods rule 16.03 sets out those ways.  

· Rule 54 – 

· If it impossible or impractical to serve personally, the court can make 2 orders:

· Rule 16.04(1) order for substitution of service or an order dispensing service.  Gallacher v. Hashim. 

· 16.03(2) Service can be made on a solicitor, but only if they or an employee accept service on the back of the document.  Once service is accepted, they are saying that they have the authority to act on the client’s behalf.  They must acknowledge that they are accepting the document.

· Rule 16.03(4) – service by mail to last known address.  

· Rule 16.03(5) - Once there is an unsuccessful attempt at service, you can give it to a person and also mail it.  

· Rule 16.03(16) - Service on a corporation

· In Bhatnager v. Canada, the SCC said that Personal service is necessary when asking for contempt.

· When looking for an order for substituted service, how would you bring it?  It is brought without notice.  The court must be satisfied that service is not possible or that an alternative way (e.g. advertising publicly, mail, giving to parents, or posting on the door).  It requires a date on which service is affected – everything runs from there.  

· The process of service must be fair.

· If you get an order dispensing service, it is effective from that date it is made.  If you have no idea where the person is, but you have taken reasonable steps to find the person.  They are more reluctant to dispense service that ordering substitution.  The affidavit to dispense service must set out the steps.  The more serious the issue, the more effort that is required to find the person.

· Substituted service – your affidavit must say that it is your belief that if you serve substitutionally it will come to that person’s attention.  The more urgent the relief, the more likely the court is to grant an order for sub service.  Sometimes it is a matter of balancing what is reasonably possible and reasonably probable.

· Rule 16.07 - The person who has been served substituted, if they can satisfy the court that it did not come to their attention, can bring a motion that they weren’t served. 

· 16.08 – curing rule.  Permits a court to validate service when there wasn’t service in accordance with the rules, provided the court is satisfied that it came tot hat person’s attention or that it was served in a way that the court could assume that it could reasonably been brought to their attention if they weren’t trying to avoid service.  A court will not set aside substituted service on mere irregularity.

Time for Service and Extensions

· Limitation periods – must issue the claim, not necessarily served.

· The rules provide a time frame for which the claim must be served.

· Rule - 14.08(1 & 2)

· The reason there is a time limit is so the plaintiff can’t then sit on it for an unreasonable amount of time.  Defendants shouldn’t have problems hanging 

· Rule 3.02(1&2) the plaintiff can bring a motion to extend time for service.  You may ask for time to be extended if you made an attempt but have not been able to.  E.g.  they are on vacation.

· Limitation periods in statute and service period for originating process.

· Once a claim is issued, you have 6 months.  But you have up to two years prior to issuance.

· What is the test that the court applies?  Whether or not the party would be prejudiced.

· Buleychuk v. Danson – master refused to extend the time because the 6 months had passed, plus the limitation period had passed.  On appeal, the decision was overturned because the master applied the wrong test.  

· P.339 – court says “is there prejudice?”   Balancing the rights of the plaintiff and defendant.  

· Rule 1.04 (1)– says you liberally construe the rules.  

· Rule 2.01 (1)– failure to comply the 

· Rule 3.02(1) –

Gallacher v. Hashim

· Woman asks for an order dispensing with service because she didn’t know where he was, and if he did give it to him she was afraid for her life.

· Judge dismissed her order, but suggested that the psychiatrist might have been served.

Service of Documents Outside of Ontario – Rule 17

· When you can serve out of a jurisdiction without the leave of the court (permission)?  When do you need leave?

· Rule 17 is an exception to the common law rule.  Relatively new rule

· In Ontario, e/en though you serve your claim out of jurisdiction, the person who is served outside the jurisdiction can always before defending the action move to have it set aside on the grounds that Ontario is not the proper jurisdiction to hear the case.  

· The test is whether there is a substantial connection between the matter and Ontario.  They look at various things to determine this:  

· Where did the breach of the contract, tort, witnesses are.

· If the defendant accepts service…

· Even if successful with the court agreeing to hear the case in Ontario, you still must be concerned about how are you going to collect on the debt and enforce it?

· SDI Simulation Group Inc. case – court set out the considerations in determining whether the substantive connection test has been met. 

· Rule 17.02 – most important for this section.  Exam question.

· Rule 17.03 – when you must get leave.  It is really for anything that does not fall within 17.02.  You do this by way of motion without notice.  Have to set an affidavit about why you should get leave.

· 17.06 – what happens if you are a person outside the jurisdiction who has been served.  They may bring a motion before delivering a defence of notice.

Security for Costs

Motions/Assignment:

· Rule 37 & 39

· A motion is really a proceeding within a proceeding.  

· Most cases settle before trial, motions are often the only time the issues get before court.  Generally, motions are procedural in nature, but often there are substantial issue that are dealt with.  Sometimes decisions in a motion can have an impact on the case. E.g. rule 56

· Rule 56 – a circumstance in which someone in Ontario is sued in Ontario by a plaintiff who is outside the jurisdiction.  

· How will you collect on costs if you win?  How expensive is it going to be if you have to hire a lawyer to another jurisdiction?

· Motions are important.

· Motions are required to be served rule 16.  Y can serve the lawyer.

· Rule 37 – can bring a motion without notice.

· Form 37A is the form for motions

1. The form and content of the motion is important – set out in the rule.  It must state precisely the relief requesting, including the amount of money you are looking for.  This is important for fairness – they have a right to know the case against them. 

2. It must set out the grounds to be argued – the factual base on which you are relying on plus any statute or rule upon which you relied.

3. Documentary evidence on which you are relying.  Always an affidavit plus sometimes exhibits to that affidavit. 

4. It has to be served on every other party.  Everyone involved in a lawsuit has a right to know all the steps.  Also serve anyone affected by the order.

Once you have brought your motion, the court has three orders it can make if it is not satisfied there is sufficient evidence:

1. Dismiss the motion.

2. Adjourn the motion and ask for something else to happen.  Eg. Service be made by someone else, further affidavit, or direct another person to be brought into the motion.

3. Direct that an order be served on any other person and order them to be brought into it.

· Place of hearing of a motion if you are in a jurisdiction of rule 77, motions are brought where the proceedings are commenced.  If you are not under a case managed system, you bring the motion either where the matter was commenced or where any party resides or where the office of the opposing solicitor is located.

· Think first where the other person is.  

· If you are not in a case managed jurisdiction, you bring in to the opposing side.

· 37.02 – if the motion can be made to a motion or master, if under a rule or statue that says is must be before a judge…

· Costs on a substantial indemnity basis.

· Rule 56 – rule for security for costs.

Research two things:

1. What you as the defendant needs to show in your affidavit to get the relief you want; and

2. What the plaintiff may say on the other side to oppose the order.

Assignment: hand into general office.

1. Rule 37, form 37A.  Do a notice of motion of form 37A.  Rule 37 tells you  what has to be in it: relief you are asking for ($), any rule that you are relying on rule 56.

2. The defendant is the moving party.  No bill of costs needed.  Make up your own facts.  Read cases on rule 56 and putting the facts in proper affidavit form.  

3. Prepare the affidavit on the other side.  Make up the facts, pretend who you are acting for.

· Rules to look at: 37,56, 39

· Affidavits should only have relevant evidence in it.  Shorter the better, as long as you have all the evidence.  Don’t use words like always, never, etc.

October 3, 2002 – My Notes:

Costs in a Proceeding

· There are two basic sets of costs that need to be addressed:
1. Solicitor-and-Client costs
2. Party-and-Party costs
A. The Private Funding of Litigation

1. Lawyer-Client Relationship

· Subject to a number of broad limitations, the financial agreement between lawyer and client is a matter of agreement between them.

· However, for much civil litigation, no specific agreement is made as to what clients will pay their lawyers for acting for them – it is implied that they will pay for their services.

· Sometimes they agree in advance as to the lawyer fee; there may be limits to this.

2. The Retainer
· When a solicitor is retained in a litigious matter, it is the normal practice for a lawyer to take written instructions.  

· A retainer is a contract whereby in return for the client’s offer to employ the solicitor, the solicitor expressly or by implications undertakes to fulfill certain obligations.

· The retainer will describe the ambit of the legal services that are to be provided.

· Most retainers are broadly drafted.

3. The Solicitor’s Account
· When retained, the solicitor may request some payment from the client to cover costs, and perhaps partial payment.

· They may request and interim bill in the course of litigation.

· The usual form of bill will list in detail the various actions taken by the lawyer on the client’s behalf.

4. Assessment of the Solicitor’s Account
· Provided that the retainer is not disputed, either the solicitor or client may apply to have the bill assessed.

· This provision works in two ways:

1. They permit a lawyer who has not been paid to have the bill assessed and to enforce the resulting order as a judgment of the court.

2. They provide the client who is dissatisfied with the amount of the fees charged by a lawyer to have the bill assessed.

· In Ontario, the right to proceed to assessment is limited to situations where the retainer of the solicitor is not disputed.  Where it is disputed, an order for assessment should not be made.  Instead the solicitor should bring an action.

· If on the assessment the client disputes the retainer, the assessment should be stayed leaving the solicitor to proceed by action.

· On assessment, the officer will determine the appropriate fee on the basis of established principles and advise each party of the determination by way of a report.

· Such a report is final and has the effect of a judgment.

· Solicitor’s Lien: this entitles the solicitor, even without assessment, to retain possession of the client’s property, whether it be books, files, etc., until the outstanding fees have been paid.

5. Agreements as to as Solicitor’s Remuneration
· Even where an agreement in writing exists, the assessment provisions are available for the lawyer or client to fix the total amount actually payable, because most fee agreements refer to hourly rates or a formula for charging and do not set a fixed amount in advance.

6.  Criteria Applied on Solicitor-and-Client Assessment
· A major problem confronting the assessment officer is the criteria to be used in determining whether the fee a solicitor has charged the client is appropriate.

· In Ontario, the assessment officer is given a general power with no specific instructions for its exercise.

· However, rules have been developed over the years as to the criteria to be used:

1. Time expended by the solicitor.

2. Legal complexity of the matters dealt with.

3. Degree of responsibility assumed by the solicitor.

4. Monetary value of the matters in issue.

5. Importance of the matters to the client.

6. Degree of skill and competence demonstrated by solicitor.

7. Results achieved.

8. Ability of the client to pay.

B. “Fee- Shifting”: The General Rule and Its Effect

1. The General Rule

· The power to order one party to a lawsuit to pay the costs of another is statutory.

· While written laws and rules respecting costs seem to establish a broad discretion as to costs, the practice that has developed in Canada focuses primarily on success in the litigation as the factor governing most costs orders.

Pittman Estate v. Bain (1994), 35 CPC (3d) 55 (Ont. Gen. Div.)

2. The Amount Recoverable

· The general rule is that recoverable costs (those ordered on a party-and party scale) should only provide a partial indemnity for the costs actually incurred by a litigant.  This represents a compromise on the part of our legal system.

· In general, the loser will be required to pay only what amounts to a reasonable proportion of the winner’s expenses.

· However, a court can vary the degree to which the recoverable costs provide the successful party with an indemnity for the legal costs by the specific type of order it makes.  There are two types of scales:

1. Party-and-Party.  This gives the party in whose favour the order is made partial compensation for the expenses incurred.

2. Solicitor-and-Client.  This will usually provide a complete indemnity for the costs of the litigation.  This is rarely awarded.  However, when it is awarded, it is usually in two situations:  where the court wishes to punish a party for the way it has conducted its litigation; or where the litigation concerns a fund of money – costs may be ordered to be paid out of the fund.

· Unless the court orders otherwise, an award of costs is on the party-and-party scale.  

3. Impact of the Indemnity Rule

· Cost indemnity is the general rule in Canada.  However, the American rule is that there is no general regime of two-way cost indemnity.

· Under the indemnity system, a successful plaintiff will always do better, but  because the plaintiff also runs the risk of having to pay costs if unsuccessful the deterrent iffect will always be greater.

· Most Canadian lawyers feel that a cost-indemnity system increases the rate of settlement because of the downside risk of proceeding to trial and losing.

J. Robert and S. Prichard, “A systematic Approach to Comparative Law”

C. Disciplinary Use of Costs

1. Parties

· The basic principles are clear.  While the award of costs is within the discretionary power of a court, the court’s discretion must be exercised in accordance with accepted principles and with regard to relevant considerations.  

· It has been held that the award of costs on a solicitor-and-client basis should only be made in very exceptional circumstances.

· What qualifies as ‘exceptional”?

· Generally, the court will order solicitor-and-client costs against a party who has made unfounded or unproven allegations of fraud or dishonesty.   Apart from this, the assessment is fact-specific and guided by prior examples and the court’s own assessment of what is ‘exceptional.’

2. Lawyers and Non-Parties

· The power to award costs against lawyers and non-parties flows in part from the wording of the basic power of the court to award costs, which speaks of the power to determine ‘by whom’ costs are to be paid.  Courts have historically treated this power as enabling the court to reach beyond the parties to the litigation to award costs against non-parties and lawyers in  appropriate cases.

Young v. Young [1993] 4 SCR 3

D. Settlement and Formal Offers to Settle

· With the process of settlement, costs can be used to encourage acceptance of reasonable offers, and, to punish obstinate litigants who refuse to consider appropriate offers and thus increase the volume of disputes resolved through negotiations.  

· Many jurisdictions have rules of professional conduct designed to encourage settlement.  

· Parties are free at any time to negotiate their way to resolution of a claim.

· However, if there is a proposed settlement offer, and if the opposite party refuses to settle on those terms and if, at the end of the proceedings (usually the trial) the opposite party is awarded less than what was offered, particular costs sanctions are applicable unless the court makes a specific ruling to the contrary.  Thus, through this device, parties can be exposed to increased liability for costs if they refuse to engage in the settlement process and to seriously consider an offer of settlement.

· Another issue is access to justice.  An imbalance of factors such as economic wealth, expertise, and bargaining power may cause a party to accept a poor settlement rather than proceed with litigation.  Often, the practical choice is to accept a poor settlement or to abandon the litigation process entirely.

Niagara Structural Steel Ltd. v. W.D. LaFlamme Ltd. (1987), 58 OR (2d) 773 (CA)

E. Security for Costs

· Most jurisdictions have rules that attempt to ensure that a defendant falling within certain categories and who is successful at trial will receive at least partial payment of costs.  Rule 56.

October 3rd, 2002 – Wednesday – Class Notes

For assignment, assume both lawyers are in Windsor and the commencement is in Windsor.

· Rule 18 & 19: (skipped last class).
· Rule 18 – Time for Delivery of statement of defence.  Generally, it is 20 days, 40 days if outside ….
· In any set pleadings, there is always three documents: originating documents, statement of defence, and reply.  
· If the other side consents, the time limit doesn’t apply.  
· Rule 19 – Default Proceedings.  
· If you are a defendant who didn’t responds and now have a judgment against you, you can bring a motion to set that aside.  The test is on p. 358  Five part test:.  
1. The delay between the default and the noting pleadings closed;
2. What was the delay between the time the defendant learned there was a judgment against them, and the time they brought a motion to set it aside.  Time wise.
3. The reasons for the delay.  Explain it.
4. The prejudice, if any, which either or both of those delays cause the plaintiff. 
5. Whether or not there was a matter disclosed which could afford a defence to the motion.  Must have a reasonable defence to it.
· If you don’t follow the rule 18, in the absent of consent, you are looking at being in default.
Motions – a few points that may be helpful for the assignment:
· When bringing a motion, you must look at whether or not it is worthwhile to bring a motion.  If unsuccessful and you have to pay costs, was it a worthwhile exercise?
· Once you have decided to proceed, you would need to tell you client that security for costs …
· To where and to whom is the motion to be brought?  In Windsor.
· You determine whether you are going to bring it before a judge or master.  In most circumstances it will be a judge.  You say bring the motion to the court (broadens jurisdiction).  In most jurisdictions, there are certain days for motions.  Here, it is Tuesdays.  You can bring a motion on any Tuesday.  
· Prepare materials.
· What is evidence on a motion?  An affidavit.  A sworn statement.  Except in the rarest of circumstances, evidence is always by affidavit.
· When arguing a motion, you cannot give any evidence other than what is in the affidavit.  Master Nolan finds herself asking lawyers, “where is that in your affidavit?”  Only if the other side consents, or something that is negative to the client and as an officer of the court you feel obliged to bring it to the attention of the court.
· The best advocacy cannot correct a poor affidavit.  
· Make sure that your notice a motion sets out all of the relief you are asking for, including a claim for costs.  Otherwise, you can’t claim it.  You don’t get costs if it is not in you notice of motion because you haven’t given notice.  “Such further relief that the court sees fit.”  You can include a catch all phrase in addition if you want.
· “Such further and other relief”

· there are certain relief that you need to have asked for in the statement of claim.  Our exercise is not one of them.
· After drafting the notice of motion, before drafting the affidavit, know the provisions of any statutes or rules that apply to the relief you are asking for.  Taylor the affidavit to meet those requirements.  Make sure you know the test you have to meet.  
· Your client provides the facts, but the lawyers prepare the affidavit.   
· Your client reviews the affidavit and swears to it.  But the lawyers have the drafting skills.  Make sure that it is brief.  Provide the court with the information.
· Cross examine your own client.  Clients are not objective.  If they are telling you something that doesn’t make sense, clarify.  Be clear.
· In a motion for interim relief, you can put in hearsay evidence.  One of the exceptions.  You must say in the proper way.  Eg.  The defendant says that the plaintiff who lives in Detroit has 3 house, 2 boats.  Can that be put in the affidavit?  How would you know it to be true?  If it is hearsay, you cannot put it in.  “I have been advised by John Doe, and do believe that,…”  You must tell the court how you know the information or it will not be allowed by the court.  
· Only those matters which provides the facts that the court needs to know should find their way into an affidavit.  The fact that the plaintiff has sued you is an alcoholic has nothing to do with the motion.  You wouldn’t put that it.  Sometimes people think that if they paint a bad picture of defendant, it will advance their case.  However, it will not.  
· Most of the time, the person hearing the motion knows nothing.  The best affidavit is one that tells the story in a logical manner.  Draft you affidavit and then read it as if you didn’t know anything about it.  Does it makes sense?  Does the evidence flow in a clear and logical manner.  Check the grammar and spelling.  It can make an impression on the judge or master.  
· If you have to met two or three tests, e.g. custody support, organize it under headings. 
· The test for a good affidavit is one in which the question in the reader’s mind is answered in the next paragraph.
· Get someone else to read it and see if they understand it.
· Don’t use artificial lawyer language.  It is your client who is going to sign it.  Don’t use false intensifiers.  Eg.  Completely wrong, always, etc.
· It is not necessary to respond to irrelevant statements.  
· Affidavits should not contain legal arguments – only facts.
· Think of an affidavit as the alternative to someone being in the witness box.
· One test is inpecuinosity – that could be a heading.  It shows that you marshaled your evidence
· Rule 39.01 (4) -  “I am aware of .. because:”
· All of your evidence must be in the first affidavit.  Everything that you need to tell the court has to be in the affidavit.  You can’t wait until the other side has answered – to can only reply to that (but we are not doing that here for this assignment.)
· Exhibits need to be attached, but only ones that are property exhibits.  E.g.  letters form others should be though affidavit – medical report.
· You can cross examine on affidavits. 
· Deponent is the person signing the affidavit.  The client always signs, not the lawyer.  Make sure you make up names and their signature is used.

· Motions – the rules of motions:
1. Identify the issues in brief.  “this is a motion for…”

2. Provide the court for an outline of your argument if you have one.
3. Be prepared to review the facts with the court.  E.g.  “your honour, would you like me to review the facts?”  Always ask.
4. Highlight the facts on which you rely on for the relief.
5. Then argue the law, and apply the law to the facts of the case.
6. Summarize your submissions. 
7. Repeat what you are asking for at the end of the motion.
Costs in Proceedings

· Two kinds of costs:
1. Solicitor-and-Client costs - what you pay your own lawyer.
2. Party-and-Party costs – what one party has to pay to the other party.
· The book talks about party/party-scale & solicitor/client scale.  Party/party scale has now become partial indemnity.  Solicitor/client scale has now become substantial indemnity.
Solicitor-Client costs

· Finding of litigation is a matter of agreement between the solicitor and the client, subject to an implied term that there is to be a reasonable cost in relation to the value of services provided.

· The rules of professional conduct, rule 9 & 12 (rules in the book), specifically deal with retainer agreements between lawyers and clients.  

· The best thing to do is to have a written retainer agreement with the client.  The agreement spells out the nature of the service to be provided.  P. 360 there is an example.  The more difficult the service, the more it should be spelled out.

· In addition to describing the service, it should set out the hourly rate of the lawyer and the rate of those assisting the lawyer.  E.g.  a different amount for an articlingt student.

· The written retainer is important because if you have a dispute with the client about the bill it protects you as a lawyer.  Under section 15 of the solicitors act, can have the bill assessed.  No one but lawyers can do this.  If a client doesn’t pay the bill, you can have it assessed in any amount provided that you can establish the retainer.  If the client disputes the retainer, you must then go to court.

· Since the lawyer is only the client’s agent, the client must provide instructions the lawyer must act on those instructions.  If you act outside the authority of the client, you are in big trouble.  Actions can be stayed, and the lawyer can be responsible for paying the costs for both parties.   

· The retainer also has another meaning: the amount of money the client gives you to start the proceedings.  Most get a retainer up front because there are significant costs involved.  The retainer goes into the trust account.  As you provide services, you give interim bills and are entitled to take money out of the account to pay for it.

· Retainer can mean the written agreement or the money.

· Interim billing your client is a good idea.  It is easier to pay smaller amounts than a larger one.  

· The final bill is a general bill backed up by the docket hours.

· If you assess a client’s account, they are essential to prove your case.  Taxation was the old word for assessment.

· Authority for Assessment for lawyers:  s.15 of the Solicitors Act, permits the lawyer to have the account assessed, if the account has gone unpaid for at least thirty days.  This is a tremendous assist to lawyers.  The lawyer then serves on the client a notice of assessment which will contain a date on which they will attend before an assessment officer.  That officer determines the reasonableness of the account in relation to the outcome and makes a ‘report.’  If that report is not appealed within 15 days, it can be enforced like a judgment.  You must be able to prove your retainer.  If the retainer is in question, the officer has no jurisdiction and the have to proceed with an action.

· Often, when an account is assessed, the client never shows up, so the lawyer gets the judgment.  The lawyer could register a lien against the client’s property or apply to have wages garnished.  

· The other remedy a solicitor has, in addition to assessment, is that the lawyer can have a solicitor’s lien on the file.  This allows the solicitor to hold onto the file until the bill is paid.  

· The test set out is on p. 362 of book.  1-8 at the bottom of page.  

· The client can have the bill assessed if unhappy.  They have to do it within 30 days of receiving the bill.

· The assessment is the same.  The report is what comes out and is enforced like a judgment.  

· Talk upfront about costs of litigation.  Use interim billings.  Be fair and honest about what it will cost.  Make yourself do it.
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MOTION RECORD

Notice of Motion

· Relief looking for

· Grounds

· Evidence

· Affidavit and setup

· There are exhibits in this one. Must be placed in right way.

· Documentary evidence

· DO NOT INCLUDE STATEMENT OF CLAIM OR NOTICE OF DEFENCE

Two Types of Costs: 

1. Costs between client and solicitor = legal fees, s.15 Solicitors Act. ONE CONDITION THAT HAS TO BE MET IS: PROVING RETAINER, written retainer good idea.  There is an 8 part test from caselaw set out in p.362, [last class] 

2. Cost as between parties.  Courts of Justice Act – gives the power. S.131 allows rules which apply to financial costs. [missing s.131 missing solicitor, party] Court has very broad discretion to pay costs. Purpose of costs is to compensate party, and to give sanction against person in the wrong.  Partly compensatory and partly penalty.

s.131 says discretion, cannot make up its own rules.  

· Rule 57.01(1) tells the court how to exercise discretion.  [what to sue for, what you get, how to apportion]

Pittman Estate v. Bain (1994), 35 CPC (3d) 55 (Ont. Gen. Div.)

· When writing award of costs, not in this much detail.  

· First part – second part few pages over.  

· How the court determines who should pay costs, and what proportion.  Second part, determination by court that court would fix cost rather than assessed in Rule 58.  

· Our purposes, first part is MOST IMPORTANT.  Principles to award costs.

· The plaintiff sued Red Cross, and Dr. Bain.   Alleged negligence against Red Cross on account of improper blood donations.  This lawsuit was in 1994.  Talking about something 1984.  Red Cross negligent in screening, and implementation of their own program to look back to trace the blood back to donors.

· Each hospital had a program where they could identify and who actually donated blood. 

· They also sued hospital in contract for breach of warranty with respect to quality of blood.

· When they relied on it, nobody warned them, and hospital warranted it was good.  Bain failed to warn patients of the danger.

· Plaintiffs were successful.  Court must decide costs awarded. Court said only successful in some of the claims.  Not 100% successful… 

· First, determine appropriate case for costs.  If doesn’t say scale, then at lower level = partial indemnity

· Second question whether to fix costs.  Look at number of witnesses, length of trial, number of experts, was their testimony valuable.  

· Looked at was it helpful, evidence and educating court and looked at s.57.01(1).

· In statement of claim, originally asked for 2 million +.  [ not uncommon ]

· The judge reduced 1.4 million at end of day is 600,000.

· Did not have to consider Rule 49.  [offer to settle]

· Then looked at apportionment of liability.

· At trial, apportioned liability 30% against each hospital and 40% Bain.  Then looked at complexityof case.  Lang thought it was complex against Hospitals and straight forward against Bain, but recognizing difficulty in that evidence to present was very complex in that it dealt with standard of care over a 10 yr period b/c looking back at 1984 to 1994 were difficult to show.  Needed more experts.

· Clear that great important to plaintiff and also important because it was the first civil aids cases in Canada.

· Looked at conduct of parties.  Very critical of council for the plaintiff.  

· Talked about what is the correct way to assign costs.  Distribution approach. [8 issues test]

· Court of Appeal, amount chemical conclusion disagrees with this.

· What % of costs to get b/c not successful on everything.  She looks at % award.  Looks at what hospital did, how much time and decided at end of day that plaintiff could get 72% of costs in that basis.  B/c lot of overlapping issues existed.  Noted getting 60% of costs to plaintiff.  They got 60% of 60% of the costs.  

· Look at how to allocate funds = final outcome was pl. got 60% partial indemnity costs payable 30% each from hospital and 40% by Dr. Bain.

· Who assesses what its worth? Assessment office, judge (fixed costs).

· Costs are not available in the state the same way.

· Certainly considered a flaw by many in our system.  Prohibits litigation.

· Our value is marginal litigation is discouraged and people must look at what they lost

· NOW can have CONTINGENCY FEES in ONTARIO since last month.

· P. 386 book, analysis of claim for $35,000 IN an indemnity situation [Canada] and one in a non-indemnity situation [US]

2 kinds of levels of costs:

1. Partial Indemnity – party- party

2. Substantial Indemnity / SOLICITOR CLIENT COSTS

· Substantial indemnity = almost full.  Only awarded in 3 situations:1) punitive award based on how party conducted litigation [perjury] 2) offer to settle, Rule 49. 3) litigation is a fund of money. [wills]

· If YOU LOOK AT tariff A. end of rules itself.  Page 804 of Rule book, these are the amounts that a judge or assessment officer consider.  Rule s.57.03 at end of every motion, court said fix cost of motion and order payment of 30 days.

· Rule 49.10 Allows us as parties in Ontario to make offer to settle whole matter.  Use  form !!.  Question on exam of RULE 49.

· Different for plaintiffs and defendants.

· Plaintiff – make offer to settle [serve with statement of claim, locked in from day 1].  As well or better at trial.  Entitled to substantial indemnity costs in the beginning.

· Defendant : make offer to settle.  Sent at least 7 days before hearing, not accepted. Plaintiff attains judgments favorable that terms of office, lawyer awarded partial indemnity 

· If defendant has as well or not as well Plaintiff as w get shower, tetfv. Pl: allowed partial indemnity. 

· Offers within trial do not count.  Must withdraw one offer.  Cannot have 2 on the table.

· Revised costs count on that new date.

· Not usually have offers to settle.

PLEADINGS

· Cases in book are interesting.

· Principles are what is important.

· Pleadings in proceedings, same remarks apply to motions and affidavit.

· Statement of Claim, Defence is the foundation of your lawsuit.  Most important document in your lawsuit.  Certainly impacts on your reputation.  It is the craft of the lawyer.  If you have lousy pleadings, only claim what you claim in your statement of claim.  You can amend pleadings in Rule 26.  If compensated by costs or adjournment.

· What you realize in a lawsuit, after discoveries, you may have more information, want to plead more material facts.
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· Costs are awarded on a partial indemnity basis unless the court finds substantial indemnity costs are appropriate.

· If you are the successful party, you can expect to get partial indemnity costs unless the court finds you abused your power.

· The court has the authority to award costs on a substantial indemnity basis.

· While costs are in the discretion of the courts, the exercise of discretion must be exercised in accordance with the rules.  

· Three circumstances in case law where a court will award substantial indemnity:

1. If the party whom against the costs are ordered acted in a reprehensible or outrageous manner.

2. If the party made unproven allegations of dishonesty or fraud, particually against a professional.  (Murano v. Bank of Montreal (1995), 41 CPC (3d) 143 – leading case).

3. If a certain rule or statute requires that you do so.  E.g. rule 20 – Summary judgment motion.

· Costs can be awarded against a lawyer – rarely happens.  

Young v. Young [1993] 4 SCR 3

· The court can award costs against someone other than a party to the proceedings.  

· A number of cases where costs were considered against non-parties or the lawyers.

Settlement and formal offers to setlle

· Rule 49 – Formal offers to settle.

· Rules differ between offers made by defendants and offers made by plaintiffs.

· Offer to settle must be made at least 7 days before hearing.

· Rule 57.01 and Rule 49.10

Niagara Structural Steel Ltd. v. LaFlamme Ltd.

Ch. 6 – Pleadings and Disposition Without Trial

Pleadings

· The main mechanism for defining the issues and giving notice has traditionally been pleadings: responsive written statements setting out the position of the parties.  

· There are two main forms of discovery: oral and documentary.  

· The principal requirement is that pleadings contain all material facts.

· Pleading of the Plaintiff is called: Statement of Claim.

· Pleading of Defendant: Statement of Defence
· Rule 25, 26, 21

· In addition to rule 25 (27, 28, 29).  What they do is to clarify

· Rule 25.01(1-5) – specific to pleadings required or permitted.

St. of Claim (pl.)

 

St. of Defence (def.)  →  Counter Claim   → Cross Claim

→ Third Party Claim

Reply (pl.)


Defence to CC
Defence to CC
    Defence to TPC





Reply


Reply


    Reply

· There are three types of responses a defendant can make to the plaintiff’s allegations:

1. Admissions.  Typically, the defendant will admit allegations that are true.  Facts, once admitted, do no have to be proven at trial.

2. Denials.  A denial puts the facts denied in issue, and the plaintiff then has the burden of proving those facts to the satisfaction of the court at trial.

3. Lack of Knowledge.  It is not always possible for a defendant to know whether or not a given factual allegation is true or not.  This does not constitute an admission, and the plaintiff is required to be able to prove this fact at trial.

· Affirmative Defences – confession and avoidance: admit the relevant allegation made by the plaintiff but set forth further facts that, if true, avoid the legal consequences argued for by the plaintiff.  

· Counter claim can be against the plaintiff or someone else that you want to add as a defendant.

· The defendants can make a cross claim.  

· Rule 25 – main pleadings rule.  Form, service, close.

· 25.06 applies to all 12 possible types of pleadings.

Steps in a Lawsuit:

1. What rule do you look at to make sure you are issuing the right pleading?  Rule 14.  It tells you how to commence.

2. Next, you do it within the required time.

3. Do you have a good cause of action?

4. Next, you draft your pleadings.  

· Pleadings are the foundation of the lawsuit.  They can assist in settlement, motions judges, trial judges, etc.  If an appeal, a good pleadings assist the appeal.  

· Pleadings create the first impression of you and  the lawsuit.

· Rule 25 – different kinds of pleadings.  There are 12 in total.  The time frame to serve a claim after it has been issued is 6 months.  If unable to serve it within 6 months, you can request an extension pursuant to Rule 3.

· Rule 27, 28, 29 – specific to counter claim, cross claims, third party claims.  But for this course, we don’t need to know about it.

Rule 26 – How to amend pleadings.

· It provides flexibility, allows you to correct mistakes, expand or contract your claim based on discovery.

· Obligation for ongoing discovery.

· Rule 26 – the court shall grant leave to amend a pleading on such terms that are just unless prejudice would result.

· The later you amend your pleadings, the more expensive it will be.  

· Rule 21 – remedy available when you issue your claim and there is no cause of action or no reasonable defence.

· Rule 20 & 21 – relate to fairness.

· Pleadings lay the groundwork for trial.

· If you do it at trial and raise a new issue, there will be surprise.  That translates into money.  If it is your error, it is hard to charge your client for it. 

· Each party is bound by their pleadings.

· Pleadings are the first notice given.

· Each party is entitled to know the case they have to meet.

· Pleadings and discovery provide disclosure.

· Nature and function of pleadings is to give parties necessary information prior to the commencement of trial.

· The definition of pleadings is in your book.

· Default judgment can be awarded if no defence is filed.

· Rule 21 – pleadings.

· Rule 20 – there is no issue (even if the pleadings are fine.)

· Form 14A – form we will use most frequently

· Material facts v. Evidence

· Must sort out material facts.

· Our second assignment is to draft a statement of claim from a hypothetical.

· Form 18A – Statement of Defence.

· If you want to strike certain aspects of pleadings, you must do it before you file a statement of defence.  Fresh step rule.  Rule 2.02.

· Notice of intent to defend.

· In Statement of Defence, you must respond to each allegation or you are deemed to have admitted to it.

· Rule 25.07 – rules of pleadings with respect to defences.  You must admit anything that is true.

· When you admit facts in a statement of claim, they do not have to be proven at trial.

· You must deny anything that you don’t admit and must be proven at trial.  Sometimes it is called a traverse.

· You need to admit that you have no knowledge with respect to a statement of claim if you actually have no knowledge.  it means that you are not sure at the time.  You still  must respond to it.

· You can admit certain facts, but give different facts.  E.g.  yes that happened but…

· If you have several defences, you must plead in the alternative.  Eg.  …denies this.  In the alternative…

· You must plead affirmative defences.

· After a statement of defence has been filed, the plaintiff can file a reply.

· This closes any loose ends.

· Rule 25.08 – where a reply is necessary.

· As the plaintiff, you must file a reply if you intend to rely on issues that were not in the statement of claim.

[After Break:]

Material facts – facts that are relevant to the case of action.  No fact that is not relevant to the cause of action should be pleaded.  E.g.  the person who assaulted me had blue eyes.  It is not a material fact because it doesn’t go to the cause of action.  Facts related to a legally recognizable cause of action.

· One of the most difficult things to learn is pleadings.  It is difficult to say what a good pleading looks like – you know it when you see it.

· Must be able to prove the facts.

· The difficulty is dividing the line between what is enough to  be substantially sufficient, and what is too much that you are pleading evidence.

· The issues get fleshed out by pleadings and discovery.  

· The old English rules of pleading are different and would allow more facts in.

· In the US, the rules of pleadings are more minimalistic.  Their right to discovery is very broad.  

· Canada is between the English and American.

· One exemption to not having argued something but being able to bring it at trial – if it was brought in at discovery.  The issue is whether or not you knew.  If in discovery, the other side had notice that you were going to argue it, then you are safe.

· In determining what are material facts, you must also look at the substantive issues.  Do your research before you do your affidavit.  If the case law has set out tests for certain relief, you must put in the facts which support your claim.  If there is not sufficient factual basis for your claim in law, the matter can be struck or dismissed.

· Two cases in book: Copland v. Commodore, and Famous Players 

· Rule 25.10 – motion for particulars.  You write a letter saying you want to know further details.  The test on a motion for particulars is 

1. Whether the opposing party needs the information to make a response and 

2. The information is not within the knowledge of the person making the request.

Copland v. Commodore Business Machines Ltd.

· The plaintiff said that is not sufficient material facts.  He wanted particulars.  He said unless he was given examples, he cannot file a reply.  Council would request particulars for paragraph whatever, including the details of what happened.  

· That is getting close to evidence.

· If you don’t get particulars in 7 days, 

· Pursuant to Rule 25.10

· Test – did the plaintiff need to know those facts in order to reply?  

· In a motion for particulars, all you do is file a pleading and the letter filed to the other side.  You don’t need to file an affidavit.  When moving to strike, you don’t file an affidavit.  

· The court quoted rule 25.06(1).

· The court defines particulars as somewhere between material facts and evidence.  These are the additional bits of information, or date, or detail, that flush out the material facts, but hey are not so detailed as to amount to evidence.

· The court ordered some particulars to be provided.  

· The court found material facts were not pleaded properly and stuck out some pleadings, and gave an order to provide particulars.

· If too many facts are not,

· Rule 25.11 – scandalous or embarrassing.  

· Scandalous means offensive allegations that are not relevant to the claim being made.  It is when you are saying something to make the other person look bad.  The test used is “would the matter alleged to be scandalous be admissible to prove the case?”  Is it relevant to the claim?  Eg.  Someone is an alcoholic.

· Embarrassing means – if it is not necessary to prove the claim.  Sometimes there is a thin line between embarrassing and scandalous.

· Every pleaded need not be proven at trial if you pleaded in the alternative.  E.g.  in a MVA, you claim everything – he was drunk, negligent, on drugs, driving dangerous, hurt her neck, back, etc.  But this is not scandalous or embarrassing because if you prove the fact, it would prove your claim.

· A claim is what you are alleging.  If the proving of any one of them proved the claim, it would not be scandalous.  

· You put everything in that you might want to claim.  

Famous Players vs. J.J. Turner [1948] OWN 221

· Master struck a few paragraphs as being irrelevant and therefore embarrassing.

· “The def had reasonable grounds to believe that they had title to the land”

Allen v. Mt. Sinai Hospital

· The plaintiff plead battery and negligence

· Form 14A – the plaintiff claims damages for battery and negligence.  Then you set out each allegation in material fact.

· The only claim on which the plaintiff could plead was negligence in this case.  There were no facts to support battery, and was struck out.

· If you don’t deny a fact, you are deemed to have admitted it.

McDonald Construction v. Ross  (1980), 17 CPC 142 (PEI SC)

· Action for damages against a lawyer.  His client, the plaintiff, was a building contractor.  One of his buildings was destroyed by fire.  He instructed the lawyer to put in a claim with the insurance company.

· The lawyer said that even if he did file, he wouldn’t matter because of the vacancy.

· However, the lawyer didn’t put it in the statement of defence.

· Affirmative defence.

· The defendant said that the argument was implicit in his pleadings, but if not, to let him amend his pleadings.  Two issues for the court:

· Can he make the argument if it was not in the pleadings?  NO

· Can he amend and if so on what terms? The purpose of pleadings is to enunciate the dispute between the parties and for each party to know in advance of the issues to be met and the evidence required to prove the defence or claim.  The court allowed him to amend, but at great costs.  

· Pleading can be amended at any stage – including trial.  They acknowledged that it raised a plausible defence.  The court then set the terms.  Four: Further discovery, either party had the right to examine any witness already called for trial, plaintiff was awarded costs and if the plaintiff is successful at trial would get interest on damages from the date of amendment to the date the evidence was concluded.

· Must plead affirmative defences.  Must plead the limitations act if applies, Statute of Frauds (any dealings of land must be in writing), must plead contributory negligence, and lack of capacity.  

· You want your pleadings to give you as much latitude as possible.  You want to narrow the other party’s claim and broaden yours.

· Difficulty of amending pleadings – time limitations.  Barred.

Read Rule 21.
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· Last time – rule of pleadings – rule 25.

· Rule 25 applies to all pleadings.  Very important.

· There are specific little rules that deal with certain kinds of pleadings.

· 12 Kinds of Pleadings.

· Rules of pleading defences – rule 25.07.  Very important.

· When you are pleading a defence, you must:

1. Admit the facts that are not an issue, 

2. Deny the facts you disagree with, 

3. Identify the facts in the pleading about which you know nothing.  

4. If you acknowledge that something happened but have a dif version, you must state your version.

5. You must plead any affirmative defences.  E.g. limitation act, statute of frauds, lack of capacity, etc.  if you don’t plead it, you cannot argue it at trial

Seveirn v. Vroom (1977), 3 CPC 183

· If you are going to rely on the statute of frauds, you must plead it.  

· Decision was overturned and the plaintiff was successful.

· Serious consequences.

· The later the amendment request, the more expensive it is going to be.  

· Pleadings and discoveries are about giving notice and avoiding surprises.

· Litigants are always concerned with time and money.

· Strategy of pleadings – simply to make your own case as broad as you can, and limit the case on the other side.  Ex. If the plaintiff pleads negligence, and the def deoesn’t ask for particulars or move to strike the pleading, on discovery the plaintiff will be able to ask the def anything and everything.

· It sets out the four corners on what t you can ask for discovery.  You must be well prepared for your client’s discovery, or if you are going on someone else’s discovery.

· Affirmative defences: statute of frauds, res judica, limitation act, contributory negligence, lack of capacity

· In preparing for discovery, look at the statement of claim.

· The pleadings are the foundation.  You need to know which questions you will not allow.  

· The court shall amend pleadings at any time.  The one problem that can arise with amended pleadings is that the limitation period may pass.

Basarsky  v. Quinlan case (1971), 24 DLR (3d) 720 (SCC)

· Pleadings could not be amended because the limitation period had passed.

· Basarsky, after the two-year period, attempted to amend the pleading and wanted to add the wife and kids.

· At trial, the court said no –the time had passed.

· SCC –   this was a rare case.  It was allowed because they knew about it.

· The courts, when looking at what comprised a special circumstances take two approaches: the plaintiff has the onus of establish there is no prejudice to the defendant.  The second is notice.  In the Watson article, the emphasis should be on the defendant because they know what the prejudice is.

· Weldon v. Neil – 1887. 

· What notice did the person have?  

· When talking about pleadings, we talk about:

1. Procedural Correctness – rule 25.

2. Substantively Adequate – even if you are able to prove you have a pro.correct pleading, there is no legal claim.  If a pleading is not sub. Ad.the remedy is rule 21.

Substantive Adequacy

· A first requirement of a pleading is that is disclose a legally valid cause of action or defence.  This means that the plaintiff must make allegations that if true, will amount to a valid legal claim.  Similarly, a defendant must plead matters by way of defence that if true will as a matter of law amount to a defence to the plaintiff’s claim.  

· A plaintiff must make allegations that if true will amount to a valid legal claim.  The defence must plead matters that if true will amount to a defence.

· Although rule 25 provides that pleading ,must contain statement of fact, the facts must lead to ac conclusion that there is a legally valid claim.  

· Pleadings are not expressed in terms of direct statements of law.  Pleadings are required to contain a “concise statement of material facts upon which the party pleading relies.”

· Rule 21.  Only a judge can grant relief.  It is only available in actions.  If you have an application, you have no relief under rule 21.

· Is there a legal correctness, if not a pleading can be struck out and a court can grant judgment accordingly.

· Unless you have set out in your pleadings all facts material to the establishment of a legally recognizable cause of action or defence, your pleading is subject to attack by your opponent.

· If a motion under Rule 21, you are not permitted to file any affidavit evidence.  An affidavit is a statement of fact, not an argument of law.

· A defendant can move and so can a plaintiff.

· A substantively inadequate statement of defence will also give rise to it.

· Jurisdiction also falls into substantive adequacy.

· Rule 21 – you must do it promptly.  Failure to do so will be taken into on costs.

· You must provide a factum.

Dawson v. Rexcraft Storage and Warehouse [1998] OR no. 3240 (CA)

· Even though there is no genuine issue for trial with respect to the facts, a plaintiff is not entitled to summary judgment if the facts do not establish a cause of action which entitles the plaintiff to some remedy from the defendant.  

· The court attempted to define the dif between when you bring a rule 21 motion and a rule 20 motion.

· You are able to strike out a pleading because…even though there may have been harm, the wrong is not recognized and cannot be compensated for.

· The purpose of rule 21 is to test whether allegations stated in which the court can grant relief.

· Rule 21 is a double edges sword.  Sometimes when you bring a rule 21 motion, you are tipping the other side off for what is wrong with your pleading.   It is rare on this motion for a judge to strike out the action without prejudice.  They may strike out the pleading, but allow you to amend.  

· The court said you must give the pleadings a generous reading in favour of the plaintiff.  If it could be a possible claim, it won’t be struck out.  It also must be plain and obvious that it could not succeed.  

· Hunt v. Carry case – leading case for rule 21.

· If there is no case and you couldn’t fix it up, rule 21 is what you would do.  

· You can bring a motion under rule 21 if a person ahs failed to plead the facts to establish the action.  The defendant can then move to strike.

· Rule 20 – a motion for judgment based on the allegation that there is no genuine issue for trial.  This is quite different from 21.  it means that there would not be the evidence to prove whatever you are trying to prove.  Unlike rule 21, rule 20 says the court gets to look at everything – eg. Affidavits . 

· The purpose of rule 20 is to isolate and to terminate claims and defences that are not supporting the facts.

· Motions for summary judgment focus on factual foundations of a claim.  Rule 20 – the court must grant summary judgment of there is not genuine issue for trial.  Not an exercise of discretion.

· If the court determines there are no facts in dispute and only issues of law, then they can give partial judgment and send the rest to trial.

· The main difference is that Rule 21 focuses on sub. Adequacy, rule 20 focuses on the factual basis for the claim (if the facts were all true there would be a claim, but you cant’ prove they are true).

· Rule 21 - “no reasonable cause of action” no cause of action known in law.  Everything you said may be right, but there is no claim.  You could prove everything, but it doesn’t matter – no cause of action.

· Rule 20 - No factual basis – when you make a claim and plead certain facts, but you don’t have the evidence to back up the facts.  There would be  a cause of action if you could prove the facts, but you can’t prove them.

Nelles v. The Queen in Right of Ontario (1989), 60 DLR (4th) 609 (SCC), p.438

· Can an attorney general be sued for malicious prosecution?

· SCC – McInterye J said that it should go to trial and should not be struck on.  On a motion a court should not decide issues.  They shouldn’t determine the issue.  Is there an issue for trial?  If so, send it on.  If not, grant summary judgment . You don’t determine the correctness of the issue.

· SCC – the court could determine some legal issues before trial.  Is the ag immune from prosecution because of their role?  It would be for the trial judge to determine if they were maliciously prosecuting.

· Some judges have a low threshold.  If on the evidence they find there is some possibility that the party can prove the claim, they will send it on for trial.

DHL v. GAF (1987), 28 CPC 78 - p. 440

· The court said that it was not clear that the plaintiff couldn’t prove it at trial.  The motion was unsuccessful.

· Motion for judgment can be brought by either the plaintiff or defendant.

· Defendant can only move for summary judgment.

· Rule 39.01, says you can file an affidavit on ‘information of belief’, but rule 39.02 says the court is allowed to draw an adverse inference (suspect that it was true) from your reliance on that fact.  But it is better to get that person to do an affidavit.

· You must remember that you can rely on the answers of the other party on discovery or examination.  You can never rely on your own parties answers/affidavits because it would be biased.  It would be self-serving.
· Court can do four things 20.04(2-5) – different kinds of dispositions:

1. Grant summary judgment

2. Grant a judgment and order either a reference, or order a trial to determine the amount of damages.

3. If just an issue of law to be determined, it must be turned over to a judge.

4. If the plaintiff is the motion party and claims an accounting, and the defendant fails to satisfy the court that there is a preliminary issue to be tried, the court may grant judgment on the claim with a reference to take the accounts.

5. They can dismiss the motion.

· Rule 21 – only an issue of law.

· Rule 20 – issue of fact and law.

· A motion for judgment is a trial with paper evidenced.

· Rule 20.06 – the court imposes cost sanctions on a party who brings a motion for judgment  - the court will order you to pay costs if you fail…

· 20.06 – the court can order costs against any party for a motion of judgment, including the respondent.  

· This rule is relatively new.  Ontario has the broadest of rules.

Vaughan v. Warner Communication (1986), 56 OR (2d) 242 -  p. 452.

· The court should look hard at the merits of the action early on.

Menash v. Robinson (unreported) – p.452

· Moved the bar higher and said if any doubt could be raised, there should not be motion made by judgment.  If there are any facts – send it to trial.

Pizza Pizza Ltd. v. Gillespie (1990), 75 OR (2d) 225  – p.453

· The judgment you need to sight.

· The could gave judgment.  They came up with eight principles that we should look at.

· Because rule 20 was passed, the courts were directed to take a different attitude –weed cases out early on.  

· General Approach:

1. Take a hard look at the merits of the case.  

2. No arbitrary or fixed criteria to be applied in each case.  Each case should be examined on its own merits.

3. You have to tell the court the whole case.  

4. Just because there is a conflict in evidence the court must continue to examine the rest of the evidence that does support the facts.

5. The court can draw an inference from the facts presented.

6. The court can look at the overall credibility of the plaintiff’s claim to determine whether there should be a trial.

7. If there are issue of credibility that cannot be resolved, then they should be determined at trial.

8. Parties must give serious consideration whether a motion for judgment is appropriate.  If not, then costs are going to be issued.

· Read the  Irving Ungerman Ltd.  v. Galantis (1991), 4 OR (3d) 545 & Rogers Cable Ltd. v. 373041 Ontario Ltd. (1994), 22 OR (3d) 25
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Ch. 7 - The Size and Scope of Litigation

Introduction

· We will be talking about five different aspects of litigation:

1. Standing – who can sue and for what.

2. Res judicata in estoppel.  That has to do with when you have to stop suing – when something is too late.

3. Joinder.  This deals with who and what needs to be included in litigation.   The purpose is to ensure that everyone who needs to be apart of the action is a part of the action.  It relates to both parites and claims.  Within each of those, there is mandatory joinder, and voluntary joinder.

4. Intervener Status – how you become involved in a lawsuit, but not be a party as we understand party status.

5. Class Actions.  

· As the litigation process gets more complicated, we will be talking about these things.

Standing

· The basic question is, “What interests does a person have to show in order to be able to sue?”  How does one demonstrate that interest?

· The issue of standing was always a significant issue, but became more of an issue after the Charter and the development of public interest law.  If you are a member of the public, you have certain rights just by being a member of the public.

· What do you have to demonstrate in order to sue?

· It doesn’t do much good to have a charter if you can’t access those rights.

· You have to look at standing in terms of who can sue and also what rights are being recognized in law.

· Book gives the example that a person who is a passenger in a car got injured can sue, but not the person who observed the injury.  If even they can establish they suffered shock or something, they would not have standing to sue the driver of the car.  The law does not recognize that person as having a remedy that is enforceable in the law.

W.A. Bogart, “Developments in the Canadian Law of Standing”

· Looks at standing in the context of public interest litigation.

· When a person looks to assert a right on behalf of many people, …

· Rules had to expand to recognize the right to do this. 

· How close a connection does one have to have in order to establish the right to sue?

· Basic rule which developed to remedy infringement of public rights, is that it is a matter of the Attorney General to enforce.  The AG may enforce the rights in two ways: 

(1) Either he initiates and prosecutes the action himself, or; 

(2) He permits some private individual or public authority to bring a relator action which is an action in the name of the AG “on the relation of”.

· If there is a public right, the person who has the highest standing would be the Attorney General.  

· The AG can initiate and prosecute actions on his or her own, or the AG permits a member of the public or a public body to bring a relator action in the name of the AG.  The style of cause is, “on the relation of”

· The AG, both federal and provincial, has the power to permit or refuse a person permission to bring a relator action.  His or her decision is final, not appealable, and not refutable.  

· Public rights are enforced by the AG on his or her own, or by a member of the public.

How an individual can bring an action on their own without the AG being involved at all:

· A person has to demonstrate that his private right will be infringed, or he will suffer special damages.  

· Special damages can mean the type or degree of damage.

· Remember the Marchand v. Simcoe Board of Education case.  He demonstrated that a private right to education existed and that his child would suffer special damages.

· Canadian courts have recognized some exceptions to the special damages rule:

Exceptions:

1. Municipal taxpayers are allowed standing where a municipality made an expenditure alleged to be ultra vires – outside the scope of its authority.

2. Statutory standing provisions.  There are certain statutes which permit people or individuals to bring an action without the approval of the AG or need to demonstrate special damages:  There are three categories of statutory standing provisions:

(1) Statutes which allow a governing body of a profession to seek court orders when the governing statute is being infringed.  E.g  Law Society.

(2) Under certain provincial acts, municipalities are given the right to obtain an injunction to restrain a breach of a municipality’s by-laws.  E.g. smoking by-laws.  

(3) Cases in which individuals are challenging the acts of an administrative body.  Certain acts, particularly those designed to protect consumer’s interests, grant broad standing to individuals to apply to court when the act in question is being contravened.  

3. Focuses on the Remedies sought.  When it is not entirely clear, it seems the courts are more disposed to give an individual standing when review by the court of administrative action is sought.  

Trilogy of cases for standing:

1. Thorson v. AG (Canada) [1975] 1 SCR 138

· Thorson sued AG and challenged a certain statute – Official Languages Act.  It said that any federal statute or department had to provide documents and services in both official languages.  

· Thorson  said on behalf of all taxpayers, I will challenge it.

· Does he have the right to sue?

· It went to SCC.  SCC gave him standing so that statutes that had no regulatory impact could be challenged on constitutional grounds.

· He was trying to win the right to sue and he did.

2. NS Censor Board v. McNeil [1976] 2 SCR 265
· McNeil challenged the constitutionality of the censorship prohibitions of the NS Theatres and Amusement Act.  It was set up to regulate what theatres could show – by way of movies or plays or whatever.  

· McNeil said you have censored what we can watch and that is unconstitutional.

· He took it through the court.

· SCC said yes you can sue.  Although the primary purpose was to impact on theatres, it impacted on his rights.  They said he had a right to challenge.

· There was no other way to challenge it.  Unless someone like McNeil brought his action…

3. Minister of Justice of Canada v. Borowski  [1981] 2 SCR 575

· Borowski challenged certain provisions of the Code that allowed doctors to perform abortions where it would otherwise be illegal.

· Up until that time, it was illegal to perform an abortion.

· The court built on the McNeil case.

· The court looked at who else might challenge the legislation.  They set out a test for granting standing.  When challenging legislation, you must establish three aspects:

1. There must be a serious issue to its invalidity.

2. The person seeking to bring the claim is either directly affected by the legislation or has a genuine interest as a citizen in its validity.

3. There is no other reasonable manner in which the issue could be brought before the court.

· You must meet all three prongs of the Barowski test to establish standing.

Finlay v. Canada [1986] 2 SCR 607

· Challenges to administrative action.

· A welfare recipient said he was deprived of money because Man. Welfare legislation didn’t comply with the requirements of the Canada assistants act.

· He was not challenging specific legislation.  He was saying the way Manitoba has applied the legislation have deprived him of money.

· The court admitted the damages he suffered were too remote to give him standing in the traditional way.

· The court allowed him to challenge it.

· This case is always referred to as an expansive interpretation of the trilogy that went before it.  The court has since then gone back to the test established in the trilogy of cases.

Canadian Council of Churches v. The Queen [1992] 1 SCR 236

· To establish status as a plaintiff in a suit seeking a declaration that legislation is invalid, if there is a serious issue as to its invalidity, a person need only to show that he is affected by it directly or that he has a genuine interest as a citizen in the validity of the legislation and that there is no other reasonable and effective manner in which the issue may be brought before the court. (p.486).

· The test set out in Barowski is quite sufficient.

· It was seeking a declaration that certain amendments to the immigration act violated rights of immigrants and refugees.

· The first thing the AG did when they tried to bring their claim was bring a Rule 21 to strike the claim.  AG said you do not have standing and have no cause of action.  That is how it got to the SCC.

· The court went back to Barowski test.  Was there a serious issue to validity?  Yes.  Does the council of churches have a genuine interest?  Yes.  Is there any other reasonable way to bring this to court?  Yes.  

· So the court did not give them standing.  But the court gave them the right to intervene – intervener status.

· Who can sue?  The test is Barowski.  The third part is the most difficult.  If someone else can sue, then you won’t be able to.

Res Judicata [ see handout]

· The doctrine of res judicata prevents the re-litigation of matters already decided.  E.g.  it will prevent a losing plaintiff from suing the defendant again on the same cause of action.

· If  the time for appeal has passed, you can say ‘it is over.’ You don’t have to worry about dealing with it again.

· This is an important concept because 

· Whose claims have been shut out by a decision of a court, what parties issues have been shut out?

· There are two distinct limbs to the general principle of res judicata:

1. Claim Preclusion or Cause of Action Estoppel

2. Issue Preclusion or Issue Estoppel

· p.492 - A judgment in an action is conclusive between the parties and their privies not only on the points that the court was actually required to pronounce judgment, but on every part of those issues that were the subject of litigation.

· This is why pleadings are important.  Once the show is over, it is over.  

· Not only is it issues that were part of the claim, but any other issue that was reasonable connected to it that could have been drawn out in the course of proceedings.  

· Res judicata is an affirmative defence that you must plead.  You must raise it.  

· Las Vegas Strip Ltd. v. Toronto (city) (1996) 30 OR (3d) 286

Joinder of Claims and Parties

· Rules 5 & 6 – the way you implement res judicata in a practical way.

· Rule 5 – deals with joinder by the plaintiff.  Who do you want or need to be parties to this proceedings?  What can you include in that litigation?

· Rule 5 is a balancing rule.  It deals with the rules that apply when the plaintiff wants to expand litigation.  It is concerned with striking a bal between including everyone that needs to be included, but restricting is sufficient that you don’t get a lawsuit that is so unyielding that you won’t get anywhere. 

· There are three rules that deal with expansion by the Defendant:  rules 27, 28, 29.

· Rule 5 – we talk about the concept of joinder in terms of parties and claims.  

· Both parties and claims can be voluntary or compulsory.  

· One exam question was who are necessary parties and who are ‘proper parties’ – Parties who would be voluntary joined.  Necessary parties must be joined for a fair determination of the issues.

· Permissive and compulsory.  

· The policy reason behind rule 5 is that it is in the interest of society that it be done in one lawsuit because it is more economical and if you brought dif actions from the same transaction at dif times, you could get inconsistent results.  

· Implementation of the policy - By the rule that provides for res judicata and rule 6 which allows consolidation of actions if it is necessary for its just determination.

· The general rule is that the interests of society are better served.  But it isnot an absolute rule.  The court has discretion if they think the proceeding will get too large and will interfer with fairness.  

Foley v. Signtech Inc.  – example of permissive joinder claim.

· Issue was whether or not the plaintiff could sue the same def for two unrelated cause of action: wrongful dism and loss of reputation.

· The case is 1989.  

· The new rules were passed – January 1986.

· Foley sues his employer.  

· The master who had allowed that, said the new rules were silent.

· Defendants appealed.  Why would they not want that to go ahead?  To make it difficult for them to sue – double his costs.  

· Any disadvantage could be overcome by rule 5.05.  

· Compulsory joinder – when you have to bring claims together.

· The plaintiff must assert any and all claims against the defendant.  

· Failure to join all claims may bar other claims in the future.   

· Joinder of claims, permissive joinder of claims, mandatory joinder of claims (Las Vegas case).

Joinder of Parties:

· Proper parties is what you refer to when you are talking about permissive joinder.  They may be parties to a proceeding.  It deals with how large a pl may make the litigation.  The general rule is if you are acting for the plaintiff, you can join anybody you want because you may not continue against them all, but you should name them.

· Rule 5.02(1) – Deals with multiple plaintiffs.

· So, in a contract example partners that entered into the contract may be joined if they allege there was a breach.  In a tort example, the number of pl would be all injured in the car accident.  

· If the pl thinks that you need to be a part of it, but you don’t want to be a part of it, the plaintiff can name you as a defendant. 
· You can never be joined as a plaintiff against your will.
· Compulsory – necessary parties –their presence is necessary to enable the court to adjudicate effectively.   They must be joined.

Market & Co. Ltd v. Knight Steamship Co.

· Plaintiff can join together even if they have different claims against the defendant.

· The plaintiffs are not prejudiced because you can’t be a plaintiff without consent.

· Just because they are all in one lawsuit – that is fine.

· Each plaintiff ahs the same rights as if they sued in separate proceedings.

· Subject to the controls of the court, people can unite as plaintiffs, though seeking individual relief, in cases where the investigation would to a great extent be identical in each individual case.

· The policy of the rule is to avoid needless expense where it can be done without doing injustice to any one.

· Rule 5.02(2) & (5) – multiple defendants.  Economy, not the risk of inconsistent outcome.

Watson, “Joinder of Defendants Sued in the Alternative:

· Joinded of multiple defendants is permitted for two policy reasons: economy and justice.

· A major reason for allowing the joinder of multiple defendants is to spare the plaintiff the risk of inconsistent determinations: to force both defendants where the plaintiff is in doubt as to the persons from whom he is entitled to relief to defend in one action.  A primary purpose of multiple joinder of defendants is to get D2 bound by the decision as against D1, and vice-versa.  It stops D1 from blaming D2 in D2’s absence, and theme D2 blaming D1 in D1’s absence.  

· For next class, start with permissive joinder of defendant.
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[My Notes:]

Addition of Claims and Parties by the Defendant

· We now look to see how the litigation can be expanded by the defendant.

· Expansion can occur in three ways:

1. Counter-claims.  Defendants can assert claims against the plaintiff.

2. Cross-claims.  Defendants can assert claims against each other.

3. Third-party proceedings.  Defendants can assert claims against persons, not yet formal parties to the litigation.

· Counter-claims (Rule 27)

· Cross-claims (Rule 28)

· Third-party Claims (Rule 29)

· The decision reached by the court on the issues between the plaintiff and the defendant binds the third party.  

· A plaintiff can never obtain a judgment against a third party.  

· If a plaintiff sues D1, and D1 names D2 as a third party, and D2 is found to be 100% the cause of injuries, for example, the plaintiff will fail in the action because in order to recover he or she must establish that a defendant caused his or her injuries.

· Indemnity: applies to the situation where the defendant claims as against the third party that in the event of the defendant being found liable to the plaintiff, the third party must provide full compensation to the defendant including any costs awarded the plaintiff and the defendant’s personal costs.

· Contribution: the defendant claims that the third party is liable to pay part of any amount for which the defendant is adjudged liable to the plaintiff.  

Relief from Joinder: Consolidation and Orders for the Trial of Actions Together

· Generally speaking, the court will order consolidation of actions whenever joinder would have been proper.  

· There are some exceptions: the court will not order plaintiffs to consolidate their actions if they are represented by different lawyers or if a trial of the claims together would not be convenient.

· The difference between consolidation and an order that the actions be tried together is as follows: if actions are consolidated, the two actions are completely melded into one and proceed in all respects as if there had been initial joinder of claims (one set of pleadings, on set of discoveries, etc.).  If an order is made that actions be tried together, the actions maintain their separate identity and there are separate pleadings.  

· The denial of the plaintiff’s right to join multiple claims and parties may not be all that significant, for in many cases the plaintiff may be able to obtain an order for trial of the actions together.

Intervention

· Intervention deals with the circumstances under which a court will permit persons who are not parties to participate in the litigation and the roles they will play in the litigation.  

Class Proceedings

· A class action is a device that allows a named plaintiff to assert a claim on behalf of a large number of people who have similar claims.  It can be viewed as a massive joinder, allowing one action to resolve all relevant issues instead of a number of individual actions.  

· It also allows claims to be aggregated that would not otherwise be asserted because of the costs involved in doing so on an individual basis: each individual claim may be for a relatively small amount compared with the cost of litigation, but if asserted, in total all the claims involve a substantial sum.  

October 24th, 2002 – Tuesday (in class)

· Last time we ended starting with multiple defendants

· 5.02(2) & (5) – Multiple defendants

· The reasons for multiple defendants: economy, best use of time, avoids inconsistent outcomes.

· Watson article, p. 561, gives some examples.

· Often defendants cross-claim for contribution and indemnity – it has to be done by way of cross claim.

Thomas v. Rivers [1955] OWN 321 (SC)

· The court allowed the plaintiff to sue both defendants.
The plaintiff, at the time of the lawsuit, didn’t know who was responsible for the damage.

· Court allowed them both in the same proceedings.  You could sue one in tort, one in contract.

· The goal of a lawsuit is getting at the truth and giving justice to the parties. 

· Under rule 5 or 6, even thought the action may be commenced together, the trial judge has the discretion to hear them separately, together, or whatever.

Pryshlack v. Urbancic (1970), 10 OR (2d) 263 (HC)

· The court did not allow joinder of the defendants

· One of the defendants was a lawyer.  He asked the court to strike the statement of claim or dismiss the action or stay the claim.

· Pryshlack was the owner of a home.

· Urbancic was the purchaser and failed to complete the closing.

· Pryshlack also sued Kostuk for damages for failing to protect his interests.  

· The court found the action against his lawyer was premature because the other action wasn’t determined.

· The book says that this case is wrong.  The rules now would permit this to happen.

Birtles v. Commonwealth of Australia [1960] VR 247 – p.566

· Birtles was injured and sued a lot of people.  

· Included, Birtles also sued the lawyer because he missed the limitation period to sue.

· Court allowed the claim to stand so the plaintiff would not have to bring a separate claim.  

· You must go against your primary tortfeasor first.  

· The court ordered a separate trial for the solicitor, after the other trial had been completed.

·  The court granted a stay against the lawyer on the condition that at his trial he would not dispute the facts of the first trial.

· This case is similar to how our courts deal with it.  Rule 5.05 – allows a plaintiff to sue whomever they want to sue, all in the same proceeding, and then sort it out afterwards.

· Our rules are just like this case.  A plaintiff can sue in one action, anyone that had anything to do with the circumstances that gave rise to the action.

Bain v. Schudel (1988), 67 OR (2d) 221

· The court considered whether a plaintiff could add defendants from parties in one proceeding from two separate accidents.  Yes you can.

· 5.02(2)(d) – Multiple Defendants or respondents.

· p.567.  You first assess the amount of the first driver.  Then you assess the total damages at the date of trial, then you subtract the first amount from the second to determine who pays what.

· We are talking about permissive joinder.  What happens practically is that there is usually a second claim commenced.

· How do you know it is permissive joinder?  (as opposed to mandatory).  It says ‘may’ join.  It doesn’t say ‘shall.’

Rita v. Perrotta (1974), 4 OR (2d) 175 – p.567

· The same tribunal (generic word for trior) needs to hear both actions even if they are one after the other.  This is so to prevent inconsistency.  Evidence never comes out in the same manner.  

Summary of Permissive Joinder: (four of them)

1. A person cannot be a plaintiff and a defendant in the same action even if acting in different capacities.  But a plaintiff and defendant can sue and be sued in different capacities [Rule 5.01(2)]  

2. Two or more plaintiffs or applicants who wish to commence a proceeding must have the same solicitor [Rule 5.02(1)]

3. A court has no jurisdiction over any person who is not a party to an action.  However, if that person is aware of that proceeding and doesn’t do anything, they are bound by that decision.  A person who is not a party may be bound by a decision if being aware of it stands by and takes benefit.  They can’t come back later.  E.g.  three people are party to a contract.  One party sues the other, but the third party does not want to get involved.  If that party is successful, the other party who did not want to get involved cannot later and sue that other party.  

4. No person should be a party, other then by intervener status, unless the person has and interest in the heart of the issues (lis).  

· Within the parameters of these rules, the plaintiff makes the decisions – the plaintiff has the option of deciding who will be sued.  If a defendant wants to sue someone, they name them as a third party.  The defendant can’t force the plaintiff to sue someone they don’t want to sue, but they can name other parties as third parties.

· Rule 5.03(1) – Necessary Joinder.   The court always has discretion to order that any person that ought to have been joined as a party or whose presents as a party is necessary, to enable the court to adjudicate effectively and completely, that person shall be added as party.  

[Break]

· Rule 5.02 – deals with proper parties who may be joined.

· Rule 5.02(1) – Plaintiffs.

· Rule 5.02(2) – Defendants.

· Proceeding = 1 court file

· Each defendant can file their own statement of defence – each one can have their own lawyer (while plaintiff’s have to have the same lawyer).  Defendants have no choice.  

· Joinder of Parties is (permissive joinder of parties)

· Rule 5.03 – necessary parties (mandatory joinder).  

· 5.04 – don’t worry about it.  Nothing on exam about this.  It is just a curative provision.

· 5.570 – examples of mandatory joinder – compulsory.

Dix v. Great Western Railway Co.(1886), 34 WR 712

· This case deals with adding plaintiffs when the court feels it is necessary.  

· The defendants asked the court to add certain party as plaintiffs.  The general rule is that you can’t make somebody sue.  

· Three different pieces of land was sold to three different pieces – arrangement to build road.

· One sued for specific performance.

· GWR said the court should join the other two purchasers as plaintiffs.  They didn’t wan to be sued again and so the court would have all the facts before it so the court could determine how and where the road should be made.

· The court joined the parties.  They said they were necessary parties.  

· Rule 5.03 – court can add them.  If they don’t consent to be a plaintiff, the court can order them to be a party as defendant.  

Looker v. Imperial Oil [1944] OWN 167 – p.570  (good example)

· The plaintiff sought a declaration that she was the owner of some warrants.  The warrants were destroyed in a fire and wanted them reissued.  Imperial Oil said no because someone else said they had the warrants.  

· Imperial Oil said they wanted everyone added in the claim.

· Looker says I should not have to add them.

· The court added them.  They were necessary parties to determine all of the questions arising out of the lawsuit.  If only looker sued, other lawsuits would have resulted. 

· The objective of compulsory joinder is so the court can decide the whole controversy at one time.

· In spite of that rule, the court will generally not require a plaintiff to add other defendants and the plaintiff can bring successive actions – except if there is a limitation period.

· Remember the difference between permissive and mandatory.  

· Rule 5.03 is really an exception to the common law rule.  

Hypothetical:

Question 1

· Rule 17- when you see something outside of Ontario, think rule 17.

· Specifically, rule 17.02(a) or (g) or (h).

· Rule 17.02 deals with service without leave.  You don’t need leave of the court if you can come in with one of the provisions.

· You could also consider whether you would sue in Michigan.  

· What are the relevant issues?  

· What can Mr. Wood do?  He can bring a motion to set aside the motion.  The court will apply the test of rule 17.06(2)(c).  In determining what the convenient forum was, the court would look at where was the property, where are the witnesses, etc. 

· The question is a Rule 17 question.  

October 29th, 2002 – Tuesday

· This part about joinder appears to be the most difficult part of the course.  You pick up the rules from reading cases.

· There can be joinder of multiple claims by the plaintiff.  

· Foley v. Signtech (1989), 66 OR (2d) 729.

· Joinder of claims and joinder of parties.

Two kinds of claims:

1. Permissive 

2. Compulsory.

· Compulsory – the plaintiff is able to assert all claims against the def and the court won’t force a plaintiff to sue for a particular thing.  The only compulsory joinder of claims with respect to the plaintiff’s claim is when res judicata is raised.

· There is always an obligation on the plaintiff to ensure that all relevant aspects that arise out of the same issue are dealt with.  

· Joinder of multiple parties.  Permissive joinder of parties.  What do we call people who may be joined?  Proper parties.  (eg. Market & co. v. Knight Steamship)

· Permissive joinder of parties is also known as proper parties.

· Compulsory joinders are called necessary parties.  Their presence is necessary to enable the court to adjudicate effectively.  The basic rule that you are not forced to sue somebody, but a court can order someone to be added to a party if their presence is necessary.  (Looker v. Imperial Oil).
· If someone is ordered to be a plaintiff and they don’t want to become a plaintiff, the court can add them as a defendant. 

· 5.03(1) – necessary parties.

· 5.03(3) – there is a proceeding commenced by an assignee of a debt.  The assignor has to be joined as a party.  

· 5.03(2) – where other plaintiffs need to be joined.  

· 5.04(4-6) – deal with problems of misjoinder – if you joined someone you should not have.  No proceeding will be defeated because of joinder or non-joinder.  The court will determine issues in dispute.  It is a curing section.

· At any stage during a proceeding, a court can make an order regarding adding parties unless prejudice would result that could not be compensated for.  It is discretionary.  E.g. if the defendant is not going to be able to plead a limitation period, the court will not fix it up using the rule.  

· There are some principles with respect to compulsory joinder from the point of view of the court.  P.571.  “the objectives of the rule were and still are, simple enough: from the viewpoint of the court, to do a complete job on the controversy in one sitting; from the view point of those already parties, to protect them against the consequences of subsequent litigation reaching inconsistent results; from the viewpoint of those not made parties but by the rule required to be brought in, to assure that their practical out-of-court situation would not be adversely affected by changes in the status quo wrought in consequence of the judgment”

· The objective is to bring in everyone who needs to be there to deal with the issue at one time.  That does not undermine the basic rule that the court will not require the plaintiff to sue a particular person.  E.g.  a couple who when they were married were given some money to buy a house from the parents.  There is an understanding that the money would be paid back.  Something goes wrong and they don’t get the money.  The parents sue the child’s former partner.  The court will not come along and say that the parents will have to sue their child.  But the defendant could add the former spouse as a third party.

· 5.03 are very narrow exceptions.

· Why would a court not make people sue certain people?  Party prosecution.   Parties are entitled to handle their lawsuit any way they want to.  

· If a plaintiff wants to sue another person later, they likely will be able to unless estoppel or res judicata applies.

· Rule 5.05 – Relief against joinder.  If a court thinks litigation is unnecessarily complicated, a court can do one of five things set out in this rule.  Order separate hearings, separate some of the claims, order costs, stay proceedings against one defendant until a matter has been determined by another, or any other order that seems just.  

Defendants.  

How defendants can expand litigation:

(1) Counter claim. 

(2) Cross claim, and 

(3) Third party claims.

· Rule 27 – deals with counter claims and set offs.  Set off (s.111 of the Courts of Justice Act).  

· What is different in the set off as opposed to the counter claim?  

· Set-Off: A defence - not a separate claim.  E.g. if you are sued, you can counterclaim against the plaintiff for any claim.  It does not have to be connected to what they sued you for.  However, the court would able to separate if they wanted.  

· Where a counter claim may cause undue prejudice the court may separate them.  Rule 27.08(2) – the test is always convenience – does it make sense?

· Rule 27.01(2) allows the defendant to counterclaim against someone who was not an original plaintiff.  Why might they want to do that?  There might be another person whom the plaintiff may blame as the person responsible.  

· The defendant does not need counter claim to raise the issue of contributory negligence. 

· If the main action is under the rule 76, and the counter claim is in excess of what is permitted ($50,000) you are then allowed to flip over into the regular rules unless the other party does not object.  Why would you not want to do that?  In rule 76, there is no discovery.  

· A set off is a right that a defendant has if the defendant is sued for a payment of debt and they want to set off against the plaintiff claim by way of a defence an amount of money the defendant claims the plaintiff owes them.  So, you would not commence a counter claim.  E.g.  the plaintiff sued the defendant for nonpayment on a contract of goods delivered.  The defendant says that I supplied you last year and you gave me a promissory note so I want a set off of what you owe me to what I owe you.  It is where a debt is claimed on either side.

· Set-off must be raised as a defence.  It is a defence to the main action.  It is not a new action (a counter claim is a new action). 

· The right to set-off is optional.  There are advantages:   

1. If successful, the plaintiff’s claim will be dismissed, and the defendant is entitled to costs.

2. Limitation periods do not run in the same way.  You may assert your defence of set off if the limitation period has passed if when the original claim was commence the claim was not barred.    

3. A set-off is available even if the plaintiff becomes bankrupt.  

· Set offs are common in contract work.  

· A counter claim is generally brought with the statement of defence – but it is considered a separate claim and stands on its own.  A set-off does not stand on its own.  

· In a set off, say the plaintiff and defendant is successful.  How would the court determine who owes what?  They just subtract.  For example, if the plaintiff was successful for $25,000 and the defendant was successful for $15,000, there would be a judgment for $10,000 in favour of the plaintiff.  

· If counter claim, there is no subtraction.  The plaintiff would give be given a cheque for $25,000, and the defendants would be given a cheque for $15,000.

· Rule 28 – Cross claims.  They deal with claims between co-defendants.  A defendant cannot counterclaim against another defendant so they have to cross claim.  

· The language in rules 28 & 29 are very similar.  

· Jordan v. Guardian Insurance Co (1985), 50 OR (2d) 673.  p.582

· The main reason for cross-claim is to get contribution and indemnity against the other defendant.

Professor David McNevin – Commercial Litigation

Notes for Assignment:

· Drafting a statement of claim in a wrongful dismissal.

· Rule 21 – substantively adequate.

· Outline the basic concepts that relate to wrongful dismissal.

· Have a sense of substantive law first.

· Know what you need to prove at trial.

· What does a wrongful dismissal case look like?

· Employment relationship is governed by contract.  It can be a written or oral contract.  Both are equally binding.  That contract may have express terms and implied terms.

· Express terms – conduct over time.

· Fixed terms – pay cheque (compensation).  Perform a particular function.

· Implied terms – employee provides services, acts honestly.  Employer will treat employee in good faith.

· When the relationship ends, courts assess the loss.

· Typically, it is the employer who breaches the contract and ends the relationship.  If the employer has just cause there is no wrongful dismissal.  

· It is questionable.

· If no just cause, an employee can bring a claim.

· Know the relevant facts: pay, age, position, etc.

Two cases assist us:

Bartel v. Globe and Mail {1960) 24 DLR (2d) 140

· This is the leading case.  Assessment of damages in wrongful dismissal cases.

· He was awarded 12 months pay.

· The court established that the principle that will govern assessment of damages in wrongful dismissal:

1. Character of Employment.  What is the position?  Senior?  Junior?

2. Length of Service.

3. Age of Servant.

4. Availability of similar employment having regard to the training and qualifications of the servant.

· These factors are not exhaustive.

· Any inducement by employer to get employer there?

2nd case:

Wallace v. United Grain Growers Ltd.[1997] 3 SCR 701

· Issue of inducement.  Bad faith.

· At SCC, there is a majority of 6-3 that it is improper to award him damages on a punitive basis.  

· Concept of bad faith – court says that an employer owes a duty of good faith to employee.  If employer has to terminate the relationship they owe a duty to act fairly and honestly and not cause an embarrassment.

· The court concludes that in circumstances where an employer acts egregious and embarrasses employee.  That employee may be entitled to an extension of notice for breach of contract.

· Remember not to plead evidence.

Employment Standards Act – S.). 2000, c.41

· The ESA provides the minimal requirement an employer owes an employee where there is termination without cause.

· S.57 – amount you are entitled to.  1 week per year of service to a max of 8 weeks.

· S.63-65 – Severance Pay – 1 week per year of service to a max of 26 weeks if employed for 5 years or more.

· An employee has to determine if they want to bring an action in court OR to the ministry of labour.

· Once you do it in one, you cannot do it in the other.  But, you can bring a proceeding in a court of law, you can rely on the Act to set the floor.

· If your client mitigates the damages/loss, you still can claim entitlement.

· No one can contract out of the ESA.

October 31st, 2002 – Thursday

· Tonight: third parties, intervention, & class action

Recap:

· Cross claims are between defendants and you cannot counter claim.  

· Cross-claims, counter claims, and third party claims are all separate matters – independent of one another.  

· You don’t have to file the defence in the main action in order to cross claim against the other defendant. (Jordan v. Guardian Insurance).
· Rule 28.01(1)(a)(b)(c) – circumstances in which you can cross claim.

· Most cross claims are to claim contribution or indemnity.  

· (c) is important.  “should be bound by the determination of an issue arising between the plaintiff and the defendant.”

· Nuvo Electronics Inc. v. London Assurance Co. (2000), 47 CPC (4th) 333.

Third Party Claims 

· Allows a defendant to add as a third party someone else they think is liable.  

· Third party claims get their own court file number, whereas cross claims and counterclaims are given the same court file number as the main action.

· Eg.  Plaintiff sues D1.  D1 says D2 hit him, which pushed him into the plaintiff.

· Often plaintiffs add third parties as defendants.

· What can the third party do?  They can defend the main action, and other claims, if they wanted to.  It is peculiar since they are not really a party to the original lawsuit.  It is allowed because they have a huge interest.

· 7 purposes of a third party claim:

1. To avoid Multiplicity.  

2. Avoid the possibility of contradictory decisions.

3. To allow the third party to defend the plaintiff’s claim against the defendant.

4. Save costs.

5. To enable the defendant to have the issue against the third party determined at the same time.

6. to enable a defendant to assert an independent claim for damages that is related to or arises out of the main action.  

7. To provide a means by which the defendant can ensure the third party is bound by the decision.  (One court hears all the evidence.)

· Rule 29.01 - Circumstances for which third party claims are available.  For contribution and indemnity, but like cross-claims, it can also be for an independent cause of action not dependent on the result of the main action.

· A defendant involved in a multi car accident can bring a third part action for his own injuries even if the plaintiff is unsuccessful in their action.

· It is in a third parties interest to defend a main action in those situations where the cause of action depends on whether the plaintiff is successful in the first action.  

Negligence Act does two things: 

1. It does away with contributory negligence being a bar.  Contributory negligence is no longer a complete defence to a claim.

2. It allows a plaintiff to sue a number of people all together and have each of them jointly and separately liable for the whole claim.  

· Example: Pl sues D1, D2, D3.  The plaintiff recovers against all, but each defendant is jointly and separately liable to pay.  

· As long as you can get one defendant to pay the total amount, the defendants can then fight it out amongst themselves to recover from the defendants.

· The plaintiff will add anybody they think might have a possible relationship to the accident.

· The defendants will sort it out through cross-claims against each other.  

· Eg.  Pl sues D1.  D1 can third party D2.  the plaintiff will then add D2 as a def.  D1 and D2 will cross claim against each other.  

Daniel Industries v. Alberta Energy (1989), 37 CPC (2d) 118

· The plaintiff sued the first defendant (supplier) but not the installer.  

· The supplier sues the installer – third party claim.

· The Plaintiff brought a motion to strike the third party action.

· Why? It may slow the proceeding down and cost more money.  

· The motion’s judge stayed it.

· On appeal, the court said no.  The motions judge was wrong to stay.  You should get it all done at the same time.  

· If you stayed the third party claim, the defendant would be prejudiced since they would be unable to assert their complete defence.

Carswell v. Trader General Insurance (1987), 19 CPC (2d) 126

· The third party brought a motion to strike the third party claim.  The basis for this was rule 21.

· All of these pleadings have to be substantively adequate. Ask yourself, “If all of these facts were proved, would I have a claim?”

· The plaintiff sued the insurance company for not paying.

· The insurance company went after the town.

· The court said that at common law, you are right.  But rule 29 overrides the common law.  

· The court allowed the third party claim to stand.  

Hannah v. Canadian General Insurance (1989), 90 NSR (2d) 83

· At the pre-trial, the defendant insurance company brought an oral motion to adjourn the trial and make the plaintiff add someone else as a defendant.  

· The court dismissed the motion.  The defendant could have added them as a third party.  The plaintiff would be prejudiced by the delay.

· The defendant added the contractor as a third party.

· Rule 6 – Consolidation or Hearing Together.  Consolidation of a whole bunch of separate actions so they can be jointly heard.

· Consolidation of two or more proceedings pending in the same court.

· If the consolidation 

· Courts of Justice Act, s.107 – deals with proceedings that are in different courts.  If they are in the same court, you use rule 6.

· Whether to consolidate or not is the court’s discretion.  Do all the proceedings have a question of law or fact in common, where the relief arises out of the same transaction, or for any other reason?  The court will consider the expense and if there is a jury notice in one and not in the other, they cannot have one trial.  Where are they in relation to being ready?  If the parties have different lawyers, and the lawyers are opposed to consolidation, the court is unlikely to consolidate.  Also, if there have been issues arising relevant to a second proceeding, the court will not hold up the other plaintiff if one plaintiff is not ready.  Even if there is an order doing it, the trial judge can change it. 

· The ultimate arbiter on this matter is the trial judge.  He or she decides if there will be consolidation.  

Intervention

· Remember we talked about standing.  We will not let you sue, but you can be an intervener.  Rule 13.

· A person who is not a party to a proceeding may move to leave to intervene and be added as a party.  Not all provinces have a rule like this.

· It allows someone to intervene as either a party - with the rights of a party and liability for costs.  Or, you can be added as a friend of the court.  This means you have a more limited role.

· Rule 13 permits intervention at any level of the proceedings.  

· On a motion to be added as an intervener, rule 13.01(2) sets out the test.  “will the adding of that person unduly prejudice the rights of the parties?”

· The court can attach conditions to the order.

· The delay or prejudice is the main part of the test.  

· If you allowed intervener status as a party, you can introduce evidence at trial, you can cross-examine, and you also have the risk of costs.  

· Rule 13.02 – allows a person or organization to take part in a proceeding as a friend of the court.  What is unusually about this is that the judge can invite them to become an intervener.  

· LEAF is often an intervener.

· Rule 13.03 – deals with how you intervene in a court of appeal.

Re Schofield and Minister of Consumer and Commercial Relations (1980), 112 DLR (3d) 132.

· A right to intervene on an appeal.  The appeal dealt with the no fault benefit legislation that was in place at the time.  

· What was the test the court used?  “Did they have a sufficient enough interest in the matter?”  “Would they be a person adversely affected?  Was there an issue of law or fact in common with someone who is already a party?

· Schofield wanted leave to speak on behalf of two clients.

· The court considered whether they were ‘interested’ persons.  In determining whether it was appropriate to grant leave, the court reviewed the test.  

· Justice Wilson dismissed it.

Borowski v. Minister of Justice of Canada (1983), 144 DLR (3d) 657

· The court allowed them to intervene as friends of the court.

· So, they had no responsibility for costs, they could make submissions to the court.

CLASS ACTIONS

· The last way of expanding litigation.

· New legislation came into effect in 1993 – Ontario Class Proceedings Act.
· There are at least two judges in each region to deal with class actions.

· One of the significant features of class proceedings is that they are case managed.  The rules provide that a judge is appointed to deal with the matter from beginning to end, including the trial.

· This is different from rule 77.

· The emphasis is reaching settlement.  Few actions have been tried in the normal mode.  

· The main features are:

· It allows a plaintiff to assert a claim on behalf of a whole lot of plaintiff who have similar claim ( not necessarily the same claim.)

· The act provides a certification procedure.  It must be certified.  Not every request results in certification, however, in an application the judge has no discretion to deny certification provided that the statement of claim gives rise and disposes a cause of action (rule 21 test), and is there an identifiable claim by at least two or more persons?  Those claims need to raise a common issue, but not an identical issue.

· There is a bias towards certification – which is why the court has little discretion.

· If you are a member, you are bound by the decision unless you opted out.  Otherwise res judicata attaches and you cannot bring your own action.  If you opt out, you can bring your own action.

· Who pays?  Lawyers.  

· How do lawyers get paid in class actions?   Contingency fees – but the court must approve it.  

· It is a court-controlled process.  

· To start, you must have a plaintiff that meets the requirements of being a plaintiff.  You then must issue a statement of claim, and then bring a motion to have it certified.  

(Next class – read about discovery – guest lecture.)
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Guest Lecture:  Jason Howie

Discovery

· There is something going on in Ontario we need to know about.

· Discovery has never been as broad as it is today. What you are allowed to ask, non-parties, etc.  Mainly as a result of the Rules.

· At the same time the right to discovery is under attack in Ontario.  The government has suggested certain centers have the family court.  They have their own set of rules.  You need permission of the court to have discovery.  

· Discovery was considered to be a virtual constitutional right of a litigant.

· Discovery allows the parties to a lawsuit to obtain access to documents in the other’s possession that are relevant to their claim or defence and to require the other party to attend an oral examination of discovery.

· Family law lawyers need permission of the judge to conduct discovery.

· There is a perception that discovery is no longer efficient.  

· How do you conduct an efficient discovery?

Purposes for Examination for Discovery:

1. to enable the examining party to know the case he has to meet;

2. to procure admissions to enable one to dispense with formal proof;

3. to procure admission which may destroy an opponent’s case;

4. to facilitate settlement, pre-trial procedure and trials;

5. to eliminate or narrow issues;

6. to avoid surprise at trial.  

· The number one purpose of discovery is to learn as much as possible about your case.  

· Three things will flow from that: 

1. You will have a more efficient trial; the element of surprise is taken away.  

2. Promote settlement.  You cannot assess your file until you know what the other side is going to say.  

3. You want to obtain admissions.  You want to pin down the defendant into a certain position.  You want the other side as little about your case as possible.

· When your client is being examined, it is not the time to put your case forward.  You do that at trial.  This is not their time to tell their story – they are only to answer questions.  

· A perfect discovery from your point of view is when the other side misses the point.  

Types of Discovery: (p.776)

1. Documentary Discovery.  It is called the affidavit of documents.  It is an affidavit sworn by the client to be true under oath.  [see handout].  They are extremely common in commercial litigation.  They are not in common in family or motor vehicle litigation.  

· It is the foundation.  You only get one examination for discovery so you had best know what to ask.  Rule 31.04(1).  

· Each party is unilaterally obligated to disclose all documents that are relevant and to produce all documents that are not privileged.  

· You cannot commence your oral examination until you have served the affidavit of documents.  

· If you want to get out of a discovery, check to see if the other side has served an affidavit of documents.   

· The reason we do documents first is that you need to know what questions to ask, and you must comply with your obligation to serve the affidavit of documents.  

2. Oral Discovery.  Oral discovery is conducted in an adversarial format.  That is, the witness need only answer the questions asked and are not required to volunteer information that the party conducting the examination overlooked.  

· Oral discovery takes place after the close of pleadings.  

3. Other.

· Lawyers are usually talking about the oral examination part when they talk about discovery.    

· Rule 30.03 – deals with affidavit of documents.  A party to an action shall within 10 days after the close of pleadings, serve on every other party an affidavit of documents [pleadings are closed when the plaintiff has delivered the reply or the time for reply has expired.]  disclosing to the full extent of the party’s knowledge, information and belief all documents relating to any matter in issue in the action that are or have been in the party’s possession, control or power.

· All documents must be disclosed – not just the ones that help.  

· You go back to your pleadings to determine what the legal issues are.  Anything relating to those pleadings goes into the affidavit of documents.

· Rule 30.03(2) – Contents of the Affidavit of Documents.

· Rule 30.03(3) – That they never had any document other than what is listed in the affidavit.  [paragraph 2 of the handout].

· Form 30A or Form 30B.  30A is an individual, 30B if a corporation.  Affidavit of Documents.

· The documents are all documents relating to the matter in issue – good and bad.  

· Rule 30.03(4) – where the party is represented by a lawyer, the lawyer shall certify on the affidavit that he or she has explained to the deponent the necessity of making full disclosure of all documents relating to any matter in issue in the action; and what kinds of documents are likely to be relevant to the allegations made in the pleadings.    

· There are gray areas of what is or is not relevant.

· What is a document?  Rule 30.01(1).  A document includes computer records and disks.  It is more than just pure paper.  

· You want as much info from the other side, and you don’t want to disclose anything harmful to rule.

· This rule is almost an exception to the adversary system.  There is a duty to lawyer to produce documents that can hurt their case.  As a result, certain problems can arise. 

Grossman v. Toronto General Hospital.

· Man died in the duct shaft after being missing for 12 days.

· It is a 1983 case.  The new rules came out in 1985 and in effect in 1986.

· The defendants denied everything.  

· They did affidavit of documents.  The hospital produced one document – the deceased hospital records.  That was it.  

· Everything else they put on schedule B as being privileged. 

· P.786 – the rules of practice are designed to facilitate production, not frustrate it.  Honest differences of opinion may arise – if that occurs the court has the power to decide. It becomes clear that the production is open to serious abuse.  The integrity depends on the lawyers.  The system is in the hands of the lawyers.  

· P.788 – remedy.  “The sufficiency of the description given to documents must be governed by the circumstances.  The rule must be that enough must be given to enable a court to make a prima facie decision as to whether the claim for privilege has been established from what appears on the face of the affidavit.”

· The judge said if you are claiming privilege, you are going to do a new schedule B with full description. Then I will decide if it is privileged or not.  

· The lawyer who did this affidavit was ordered to pay solicitor and client costs.  

Waxman v. Waxman  P.790.  

· It is a balancing act.  You have to indicate the nature of the doc, the nature of its author, but you don’t have to give particulars to the point where you are loosing your privilege.  

· The scope of the affidavit of documents.   

BC Hydro and Power – p.792.

· Related to a problem on the mica creek project.

· BC gave 30,000 documents.

· The plaintiffs wanted more.

· The problem is that the previous case law stated you had to produce documents, which may be relevant.  

· P.795 – “it does not follow that this motion should be dismissed because, notwithstanding the foregoing, every reasonable effort must be made to enable the plaintiffs to locate any reasonable..”

· You are entitled to relevant documents, but you can’t go on a fishing expedition.  

· To expect for BC Hydro to look for other problems, that is not acceptable.

Documentary Discovery from Non-parties

· Are you entitled to documents from non-parties?

· Rule 30.10 – you cannot get an affidavit of document from a non-party, but you can under limited circum get a document from a non-party if the document is relevant and it would be unfair to have you go to trial without it.

· Example would be medical cases.  You want to go back to get the person’s medical records to see if there was a pre-existing condition.

· You would bring a motion to the other side, and you must serve the person you want the documents from.(third party)  

· What do you do when you have the affidavit of documents?   It is a list of the documents – not the actual documents.

· You are not required to actually produce the documents yet.  However, in practice you generally produce them – but you don’t have to according to the rules.

· Rule 30.04(1) – Request to inspect.

· If the other side, you serve form 30C which is a request to inspect.

· The person who receives the request, within 5 days must give that person the right to inspect.  

· Entitled to a photocopy of the documents.  

· The only requirement is that  you have to bring the document to trial and discovery.

· If you are concerned that the affidavit of documents are less than thorough, you bring a motion to court under rule 30.06 and state your concern.  If you are being sandbagged, this is what you do.

· The duty of discovery is ongoing.  After you deliver your affidavit of documents and something else comes up after, you must also disclose those documents to the other side.  

· Rule 30.07 – continuing disclosure.

· What happens if you fail to disclose a document or fail to produce?  Rule 30.08 – if the document that you fail to disclose helps your case, you can’t use it at trial without leave.  If it is not favourable, the court may make an order that is just.  Tell your clients what the penalty is for this.  

Oral Examination

· Rule 31.03(1) – 

· Who may examine and be examined?

· It is not just the defendant that can examine the plaintiff.  For example, if there is a third party, they can be examined.

· ‘adverse in interest’

· You have one chance of discovery, unless there is a good reason.

· Who do you examine if it is a corporation?  Rule 31.03(2) – the examining party may examine any person they want. 

· The corporation can bring a motion to say that they are examining the wrong person.  E.g.  the junior employee that doesn’t know anything.

· How do you do it?  You serve form 34A, a notice of examination.  You serve either the lawyer or personally if the person is acting on their own.  

· Rule 30.05 – you have to give at least two days notice.  

· It can be done informally.  E.g.  one lawyer calls another lawyer to set up a time.  

· Where is the examination done? Rule 34.03.  It shall take place where the person resides.

· What is done?  Rule 34.08.  The person is sworn in.  What they say is sworn to be true under oath, it is typed and recorded.  You get a transcript from this.  If you are the examining lawyer, you ask questions.  If you are there for the client, your only function is to object to a question that you believe is improper.  You state your objection and then the other side may bring a motion to court to determine if the question was relevant.  

· A lawyer can answer a question on behalf of a party rule 31.08.  If the question is ‘what is your witness list?” That is something the lawyer usually answers.  

· 34.11 – re-examination if you choose – in the same discovery.

Scope of examination

· What questions can you ask?

· Rule 31.06 – sub-rules 1,2,3.  

· The person shall answer to the best of her knowledge, information and belief.  

· It may be about what someone else told them or any conclusions they may have.

· You can basically ask anything that is relevant.  How do you determine relevancy?  Look at the pleadings.  

· You should have a standard set of questions to ask at every discovery.  E.g. subrule 2.  

· Sub-rule 2 is their witness list.  

· Sub rule 3 – you can obtain the opinion of the expert the other side has hired unless it is a report that was drafted for the purposes of litigation and the other side undertakes not to call that expert.  So, if the other side is going to rely on an expert at trial, you are entitled to that report.

· There is no judge there to make a ruling, so what do you do if the other side is out of line?  Eg. Asking non-relevant embarrassing questions?

· You object first.  Then you can adjourn it and bring a motion and ask the court for directions.   Rule 34.14.  

· Rule 34.15 – During an examination a common request is for an undertaking – a promise to produce a document which your client didn’t have at the time.  It states the remedies if the person fails to undertake.  You can say no first, and then later produce it, but not the opposite.  

· If you undertake and cannot produce, there are sanctions.  

· Once you are committed, you are committed.  Don’t undertake to produce something, unless you are absolutely sure that you can produce it.  Say no.  

· Rule 31.09 – that is your obligation for continuing discovery.  

· We do not have discovery of witnesses.  You are entitled to a discovery of the party, but we don’t have depositions of every witness.  Rule 31.10.  The test is that you are unable to get the information from the party, it would be unfair to go to trial without the information, and the examination won’t delay the trial or run up costs.  You are unable to obtain the information from the witness.  You would have to get leave from the court.  It is very rare.  

Transcript

· What do you do with the transcript?

· There are two uses of a discovery transcript: 

(1) “Read in”.  Rule 31.11.  If you are the plaintiff and you have some good stuff from the defendant, you are allowed to read in to the judge the discovery.  You can only read in he other side’s responses. The discovery is not filed in court.  The judge is not allowed to read it.  

(2) Impeachment.  Rule 31.11(2).  The party makes an admission under oath at the discovery.  It is a prior inconsistent statement.  It is the most powerful use of a transcript.  

· Admission under oath can be read in and doesn’t need to be proven.

· You would say to the witness, “do you remember testifying at discovery?” “Do you recall what you said?”  Must set it up.

· If your client is being examined and it is not going well, too bad.  You cannot stop it unless there is a good cause.  This is why you must prepare the client to answer the question asked – nothing more.  
· Sometimes clients want to give more information because they feel that if only they could hear my side of the story then they will understand.  But you must stress that the client is only to answer the specific questions asked – nothing more.
· Tell your client not to repeat the question.  It looks bad on the transcript.  It sounds like the client is buying time to think of a good answer.  Preparation for discovery is so important because if the client does well on discovery, the other side may decide they want to settle.  
· Discovery makes or breaks the case.  There are steps involved.  Don’t’ leave spaces in between.  It is a building process.  It is like going up a hill on skis.  You must do it gradually.  
· If your client gives answers that are not legally correct, they blow their case.
· You want your client to be the sympathetic party.  
Others Types of Discovery:

· Medical Examination.  Rule 33.  You are permitted to get an order where the physical condition of a party is legitimately at issue.

· Manual v. Head.  It is unfair for the one side to load up on doctors without you having the opportunity to get your own doctors.

· Inspection of Property.  If you need to examine a piece of property for advancing your case.  Rule 32.  The court may make an order where the court finds it necessary to make a determination.

· Go cart case & beer bottling case.

· Rule 36 – if you think that your client is dying and may not make it to trial…

· Rule 35 – written.  You can send the party a list of questions and get the answers sent back.  (rarely happens).

What Jason said is all that we need to know for the exam.

November 8th, 2002 – Friday [make-up class]

Privilege

· Is connected to discovery because they overlay on the rule that you are entitled not be surprised at court and you must know that case you have to meet.

· Fairness, openness, right to know.

· Discovery is your opportunity, in addition to pleadings, to give notice of the details of the cased.

· Privilege deals with a recognition that there may be a social interest in encouraging particular social relationships.  

· There are certain relations the law and society recon as only being able to exist if confidentiality is attached.

· Always think of confidentiality with privilege.

· Privilege is a law of evidence.  It needs to get deal with in civil procedure because our broad discovery rules make it import.  If you are claiming privilege, you claim it in discovery.

· What happens to privilege if you don’t assert privilege and you answer as question?  Privilege is lost and you cannot go back.  If you release any of it, you have released all of it.

· One of the practice tips is to prepare an affidavit of documents.  In many cases, people don’t do affidavit of documents, but you should.  Your own client is most motivated at the beginning of the process.  You get all of the stuff you need from the client first.  You are started to prepare for discovery or trial as soon as the client comes in to the office.  That way you know the four corners.

· Privilege is the limitation on discovery.  Definition of privilege is material that is relevant that would assist in the search for the truth but that need not be disclosed if it qualifies for a claim of privilege.  

There is no other legally protected privilege other than solicitor client.  E.g.  doctor patient or preist-paritioner is NOT legally protected.

Kinds of privilege:

1. Solicitor-Client.  It is the client’s privilege.  The client has the right to waive the privilege, but the lawyer never has the right to waive.  

· The definition of communications that are privilege communications between a solicitor and client fore the purpose of giving or receiving legal advice.  Just casual conversations with a lawyer that is not your lawyer is not covered.  It is only for the purposes of legal advice.  

· The logical basis for that is that if there was not guarantee of confidentiality a client would be less likely to be honest and as a result not get the best advice.  E.g.  if you only told the lawyer half the story, the lawyer can only advice on half of the story.  

· It is protected if three conditions apply: 

1. it must be made in confidence   

2. not in the presence of another person unless the lawyer is being consulted jointly. If you tell it in front of an audience it is not privileged. 

3. it is not just a conversation in a social situation.  Need to know when it arises, when it can be lost, how the solicitor client privilege attaches if the client is a corporation, and when it should not be applied.  {Upjohn case – how it is applied, and McCartthy Tetrault case – when it should not be applied)

2. Litigation Privilege.  (work product in the US).

3. Settlement Privilege.  Most straight forward.  Rule 49.10 – offer to settle.  Rule 49.05 &.Rule 49.06 – formalize the settlement privilege in relation to costs.  We have formal and informal rules governing offers to settle.  P.841 – Field v. Commissioner for Railways – it describes why there is privilege attached.  Why would the law value this?  To encourage settlement rather than litigation for the reasons we talked about before: backlog in the courts, costs, etc.  “Without prejudice” means that you are claiming privilege.  It is often on letters from lawyers.  However, courts have not always upheld it.  Mediators and negotiators are protected under certain statutes.    

4. Crown Privilege.

Sharp, “Claiming Privilege in the Discovery Process” p.852 

· Many types of privilege.

· Litigation Privilege: Documents are protected where they have come into existence after litigation commenced or in contemplation, and where they have been made with a view to such litigation, either for the purpose of obtaining advice as to such litigation, or of obtaining evidence to be used in such litigation, or of obtaining information which might lead to the obtaining of such evidence. 

· The rule protects from disclosure at the discovery stage of an action, investigatory or preparatory work relating to the litigation itself.

Difference between litigation privilege and solicitor-client privilege:

1. Solicitor client privilege applies only to confidential communications between the client and his solicitor.  Litigation privilege applies to communications of a non-confidential nature between the solicitor and third parties and even includes material of a non-communicative nature.

2. Solicitor client privilege exists any time a client seeks legal advice from his solicitor whether or not litigation is involved.  Litigation privilege applies only in the context of litigation itself.

3. The rationale for solicitor client privilege is very different from litigation privilege.  The interest which underlies the protection accorded communications between solicitor-client from disclosure is in the interest of all citizens to have full and ready access to legal advice.  If an individual cannot confide in confidence, it is impossible for that person to obtain proper advice.  Litigation privilege is geared to the process of litigation.  Its purpose is related to the needs of the adversarial trial process.  It is aimed to facilitate a process (the adversary system), while solicitor client privilege aims to protect a relationship.  

November 12th, 2002 – Monday

Recap

· Privilege is the restriction on discovery.

· Privilege is a rule of evidence.  We need to deal with it to the extent that it limits discovery.

· Four types of Privilege: 

1. Solicitor-Client, 

2. Litigation

3. Settlement 

4. Crown.

· Simplest privilege is settlement.  Rule 49.05 & Rule 49.06.  People wouldn’t negotiate if it could be used against them.

· Letters ‘Without prejudice.’ May or may not be discoverable.

· Solicitor Client Privilege.  Clients are encouraged to be honest with their lawyers about all the facts to give legal advice.  There is a value.  It is a privilege recognized in law.  It is a client’s privilege and only the client can waive the privilege.  

· Circumstance of consultation to which Solicitor Client privilege attaches: 

1. Communication is made in confidence.  

2. Not obtained in the presence of another person.  

3. It has to be not just conversation in a social situation.  

· You need to consider when it arises (the previous three reasons), when it can be lost (the flip side of the three reasons).

· Problems arise when it is a corporation – when SC privilege attaches.

· How it is applied with a corporation: Upjohn case – p.843.  

Upjohn

· The corporation found out that some of its foreign offices were bribing officials and claimed the bribes as tax deductions.

· There was an internal investigation.  Questionnaires were sent out to the managers.

· Employees and managers were interviewed.

· After internal investigation, they sent it to the internal revenue.  

· The internal revenue wanted to conduct their own investigation and wanted the questionnaires and interview notes.

· Upjohn said ‘no’because of SC privilege and the ‘litigation privilege’ – why they did not want to give them their notes.

· What is the scope of the SC in a corporation?  Work product doctrine?

· Court reviewed a number of cases, which set out tests up to that point.  

· USCA had adopted the controlled group test.  It only applied to the guiding minds of the corporation – senior managers and CEO.

· Court examined controlled group.  It did not go far enough because it is often the employees who have the real information.  The control group test did not provide sufficient protection given the realities of corporate life.  Those communications needed to be protected.

· The CA looked at limiting the privilege, the SC disagreed.  They needed to ensure the privilege was sufficient wide to protect the legal entity that is the corporation.  

· The privilege is attached to the communications, but not the underlying facts.

· The government was free to question employees.  The internal revenue service wanted to save time – essentially.  

· The SCC said no.  you do your own investigation, but you cannot propel the production of those documents.

Ontario v. McCarthy Tetrault

· The law firm had asserted SC privilege over a number of documents seized.

· The counsel was the person responsible for advising the company and he claimed privilege over notes in memorandum.

· The lawyer said that the purpose of the meeting was to provide legal advice to the client.  When they produced the notice of the meeting, it said the purpose was to discuss an environmental audit.

· The court said that you had to look at what actually went on.  Was it to obtain legal advice?  There is a high duty on a solicitor giving advice to ensure they are honest about the purpose of the meeting.  The court can examine the documents themselves.  The court accepted that if the role of the lawyer was to give legal advice, even if the minutes didn’t reflect it, they may allow the claim of privilege.  

· Misuse of privilege.  P.851. Example.  Of where lawyers will be sanctioned if they misuse the privilege.  

· You cannot prevent an RCMP officer from taking documents, but you claim privilege when they are taking them.  Then, the documents go to the court and are sealed.  Then there is a hearing to determine if it is privileged or not.  

Litigation privilege (work product in the States).  More complicated.  

· Starts with the Sharpe article.

· The purpose is that it permits a party to the litigation to conceal relevant evidence.  

· It relates to material that comes into existence after litigation, or in preparation for the purposes of: obtaining advice regarding the litigations, to obtain evidence to be used in the litigation, obtaining information that may lead you to get evidence for litigation.  

· It protects the investigation or preparatory work. It also included any agent of the lawyer.  E.g.  private investigator.

The SC and litigation privilege differ in three ways.

· 1.  Solicitor-client privilege applies to confidential information between solicitor and client.  The litigation privilege applies to non-confidential communication between the lawyer and a third party as well as material that is not a part of communication, eg. Articles, memoranda, etc.  Why is this important?  You have a right to keep your own strategies to yourself.  

· 2. Solicitor-client privilege exists whether or not litigation is involved. The rationale for SC privilege is to protect the relationship between SC in order to access the best kind of legal advice.  The purpose of litigation privilege is to facilitate investigation and preparation for trial in the adversarial system.  It protects the process.  

· 3. The Litigation privilege focuses on the need to protect the strategies.  

· The leading case is the Wheeler case p.855.  the court found there was no SC privilege because the communication was between the sol and a third party.  No lit privilege because it was not in contemplation of litigation.  

Hickman v. Taylor.

· The court set out the reason why there needed to be a work product privilege.

· It dealt with the extent to which one party could inquire into the oral and written statement of witnesses or other information that the adverse party had.

· It really is a matter of balancing competing interests between privacy of your work, and what is reasonable and necessary disclosure.

· Our system is based on openness.  

· The issue was statements that were giving by survivors to a tug boat that sank.

· The plaintiffs wanted the statements and written notes of counsel.  

· The court said that if the reports were prepared for the solicitor, then they were privileged and did not have to be released.  

· At the same time, the court said that just because something was in a lawyer’s file, it doesn’t mean that it is privileged.

Susan Hoisery Ltd. v. Minister of National Revenue.p.861.
· It dealt with the lawyer’s working papers.

· The purpose of litigation privilege is not to inhibit the lawyer’s work.

· The financial statements are not privilege.  But if the lawyer, in anticipation for litigation, took the financial statement to have them analyzed, that becomes privileged.

· The court looks at the need to look at the purpose of the documents.

· Remember the three tests that have developed over a serious of cases.  Remember the ‘sole purpose’ test?  The next case said it was too narrow.  Substantial purpose: the ‘dominant purpose’ test – the Waugh case.

Waugh case

· The woman sued the railway company when her husband was killed

· There had been a number of accident reports done after the accident.

· There was an internal report which included statements of witnesses.   The plaintiff tried to get them.  It was refused at trial, and on appeal.

· The House of Lords said it was prepared for three reasons.  To get evidence regarding liability. The court discusses the competing principles of knowing the case one has to be meet and preparing the case.  The sole purpose test is much too strict; you must consider the dominant purpose.

· The court found that it was not the dominant purpose.  Therefore, it was ordered produced.  

Cases at page 869.  

· Sommerville case.  Adjuster’s reports and other documents are privileged because one of the reasons they are prepared is for litigation which is generally inevitable.  

· Belle case.  The court said only those reports prepared after the denial of liability are protected by the privilege.  If the reports were made before they denied liability, they were producible because they were not in preparation.  

· Turgeon v. Edmonton case.  The court said any report was privilege because the dominant purpose was for litigation.  

· There continues to be problems – not settled.  The law is all over the place.  

Davies v. Harrington – p.870.
· A court ordered that an electrical engineering report made after a fire be produced.

· There was a fire in the poultry barn that was allegedly caused by a driver that hit a pole and set off a series of effects that set the fire.

· The insurance company went after the driver of the car.  His insurance company was defended that.

· The court said that there was no other way of getting the information other than the production of the report and therefore there was a just cause.

· The court has some discretion to release certain reports if there is not other way to get the information.  

· Expert reports are always an issue.  They are prepared at the request of counsel

· 31.06(3) a) – a party may obtain disclosure of findings, opinions, and conclusions of an expert engaged by the party being examined that relate a matter in the action, but the party being examined need not disclose the information or the expert if the findings, opinions, and conclusions of the expert were made in preparation of litigation.  You don’t need to say anything about the expert report if it was made in contemplation of trial, and the party being examined does not undertakes not to call the expert as a witness at the trial.

· Rule 33.04(2) – Parties to be examined must provide information.  The party to be examined shall, unless the court orders otherwise, provide to the party obtaining the order,, at least seven days before an examination, a copy of…

· They have a right to get all of the medical evidence that the plaintiff is going to rely on at trial.  They have to be able to take that information and get their own assessment.  If you are not going to rely on, they don’t have a right to see it.  Any report must be produced 90 days before trial if going to use it (rule 53.03).

Ingathered Documents

· The second part of the litigation privilege is called “ingathered documents”

· Ingathered documents are documents in the hands of third parties.  Copies for litigation brief have held to be privilege even though the originals are not privileged.  

· If an articling student put together a brief using articles from law journals, that brief privileged and does not have to be revealed, but the articles are not.  

· Remember it is the privileged attached to discovery.  

· P.874 – Hodgkinson v. Simms.

· A lawyer is exercising his or her skills and had assembled the material as part of the strategy for litigation and is therefore privileged/

· It looked at the dominant purpose, which it found to be for litigation.  

· The other lawyer argued that it would save him time if the material were produced.

· Each side presents its case in the strongest light to the court.  

· Copies may be privileged when the originals are not.  

· You can get the same article, but you have to do the work to get it.

· Witness statements – can they be disclosed?  P. 879

Yri-York v. Commercial Union Assurance Co.

· The master ordered the production of documents.

· The person appealed.  The court said the statement of the witness was privilege because it was obtained after they knew there was to be litigation.

· The other two documents were producible.  

· The dominant purpose test.

· Rule 76 – names of witnesses must be in the affidavit of documents.  

· P.883 – Watson’s article.  

Implied/Deemed Undertaking

· Rule 30.1 

· The common law was that you cannot use any info that you obtained on discovery in one preceding in another proceeding.  

· The case law recognizes that both solicitors and their clients were bound by that.

· What rule 30.1 does is set out all of the exceptions to that rule.  

· It applies to every form of discovery.

· If you through independent investigation in one preceding you would not be prohibited provided it didn’t come from one of those categories of discovery.

· An undertaking is a solemn promise.  If you breach it, you can be disbarred.  

· If it is information that is obtained from any other form other than discovery, it does not apply.  

· Exception is that if in one proceeding a person said “I am poor and my company doesn’t make any money.”  If in another proceeding if that company is suing someone for breach of contract and has lots of money.”  Contradictory evidence in one proceeding can be used in another proceeding if it is to impeach a witness.  

· The court can still release you from the undertaking and allow info to be provided if the interest of justice outweighs any prejudices that would result.

Hypotheticals:

#2.  What advice would you give?  What rules would you refer to?

· Ask if he wants to defend the action in Ontario?  Rule 17.  

· What happens if they don’t defend?  Suppose they don’t have any assets in Ontario.

· What if they don’t want to go to Ontario?  What can they do?  Move to set aside service.  When do they have to do that?  Before they deliver a statement of defence.

· If they deliver a defence, that means that they agree to the jurisdiction (fresh step.)

· You need to look at if you were to attack any irregularities in a pleading, do it before you file a statement of defence – not afterwards.  It is too late to complain after.  Must do it before you take a fresh step.  

· If you are going to move to set it aside, what would be the basis to set it aside?  You would argue it is not a convenient form.  (likely not be successful in this case.)  It may delay things.

· Default provisions – a judgment could be enforced.

· Rule 17, setting aside service, and considerations.

#3.  rule 77 and rule 24.1 – leave until next class.

#4. What steps would you take in providing Mr.

· Limitation period is what you are dealing with.

· What is the issue? Limitation period against doctors is one year from the date from which the patient knew or ought to have known.

· Public Hospitals are two years.  Mental hospitals are 6 months.

· What is the other issue?  Is she out of time to sue the doctor?  It would seem to be.

· She is not out of time to sue the hospital.

· Out on a limitation period may be her own mental health.  If you have a disability, limitation periods stop running during the time of her incapacity.  A doctor would have to examine her to see if she was incapable of handling her own affairs.

· What if you don’t raise the issue of incapacity?  What does the defendant do?  They must raise the limitation period as a defence.  Otherwise, the limitation period may not be barred.  Limitation period must be raised.  

· What is another issue?  Who might be plaintiffs in the claim?  Possibly the children as well.  If under 18, they would need a litigation guardian.  

· Four issues: limitation period, limitation period may not be an issue if she lacked capacity, children would need to be named if plaintiffs, if the children were under 18 they would need a litigation guardian.  

5,6,7 next time.  

November 14th, 2002 – Thursday

Assignments:

· Assignments have been graded.  

· Breakdown: A+:1, A:11, A-:11,  B+:4, B: 5, B+:3, C+:3, C:7, C-:5, D:1.

· Papers are in the office.  Anyone who got a C or less she would like to go over it with you.  There were a couple of common errors.  One was that the wrong party brought the motion.  It is always the defendant’s motion.  

· A lot of people didn’t use subtitles on the affidavits.  It is easier to read.  ½ mark given for using, but you didn’t loose marks if you didn’t use it.  It the short ones it didn’t matter.

· Less was more.  

· If you raise an issue in your motion, when you set out your grounds, if you set out two grounds, then in the body you had to deal with both of those things.  

· A common mistake was – must identify who you are to the court.  You need to say in the first line, I Sam Smith am a defendant in a proceeding…

· You are a storyteller in an affidavit.  The easier the story is, the more understandable it is.  You are more likely to get the relief you are looking for if the court understands.

· Don’t include the other side’s material.  

· Incorrect use of “I v eerily believe…” I was advised by Mary Jo and do verily believe.  In an affidavit, rule 39, you are able to do that.  You only use it when identifying a piece of evidence you are attributing to someone else.

· Always identify yourself in a 

· A lot of spelling and grammar errors.  The document is the court’s first impression of you.  Writing is the lawyer’s skill – we use words.  The more you can improve how you use the words, the better advocate you will be.

· Rule 4 tells you how things have to be typed.

Current Assignment:

· There is more than one defendant.  

· Rules to review are the rules of joinder and the rules of pleadings.

· Joinder is that part of c p where life gets complicated.  Who do  you sue and why do you sue them?  What happens if plaintiff only sues defendant number 1?  

· The plaintiff wants to sue everyone who is a possible defendant.

· You must be able to establish the relationship to each defendant.  

· Mitigation.  One of the obligations on someone is to mitigate.  

· Assume you have just been fired.  How do you deal with mitigation?  You need to say that you made attempts to find another job.  

· Read the Wallace case.  

· Punitive or aggravated damages.  Read Wallace to see if the facts would give rise to it.  

· With mitigation, if you are doing the statement of claim early, you don’t really know if at trial the person may have a job.  All you can deal with is what you know at the time of the pleadings.

· Remember that pleadings are the outside boundaries.  Anything that you don’t plead, you cannot bring in at trial.  

· Remember her example when she got a statement of claim issued against her.  They claimed she was drunk, on drugs, whatever.  

· Damages.  You want to put in an amount that is big enough.  E.g.  not 2 million.  

· Wallace sets out how to calculate and then add a little bit.   ($400,000)

· Just put in a reasonable amount

· More concerned that you make it substantively adequate.  The basis for the claim is that it is a contract.  You know what  you have to plead in relation to a contract.  Look at contract law from last year.

· She will be looking for that they are substantively adequate.  Need to establish a claim against each of the parties you are suing and set out all of the material facts which if proven will est. a claim, but not plead the evidence that you are going to rely on to establish those facts.  

· In the fact situation there are a number of irrelevant facts that should not show up.  use judgment.  

· Marshal your facts so that they establish your claim.  

· Put “Ontario” Superior court of justice on the first page.

· You are not expected to give a decision.  But read the cases that David McNiven gave us.

· You introduce each of the defendants.  

· The defendant, such and such is,….

· The defendant, such and such is…

· You must deal with each of them individually.  

· Don’t worry about claiming 50,000 against one and 30,000 against another.  Just make your claim number big enough that it will cover it.  

· You must identify which defendant you are talking about.  E.g.  Koffman Enterprises Ltd. (hereinafter Koffman).  Then you would refer to them as the Defendant Koffman…

Rule 77

· Always a question on the exam where someone wants to start an action and the lawyer has to explain what will happen.  How will it be different if in Ottawa?  Compare the case managed system to the unmanaged system.  

· Rule 24 & 77 go together.

· Rule 77.  Civil case management was introduced in Ontario in 1997 when it came to Ottawa.  It got 100% case management.

· Toronto got it for 10% of their civil, then 25%, and on July 3rd, 2001 case management came 100% to Toronto.

· Case management arose as the result of the civil justice review. 

· The two problems of litigation are time and money.  The purpose of case management is to try to overcome those problems.

· Rule 77.01 – deals with what it applies to.  Both actions and applications.  It applies to matters commenced after the date that it comes into effect in a particular area.

· In Ottawa, after 1997, in Windsor, it will be anything January 1st, 2003 – 100% 

· It also applies to actions or applications that are brought into case management. Old cases in the system which someone obtained an order for bringing it into rule 77.  

· Rule 77.01(2) deals with exceptions.  It does not apply to any matter that the family law rules apply to.  Family matters are not covered by rule 77.

· The also do not apply tot the Toronto commercial list.  They have a special commercial court.

· It doesn’t apply to proceedings under rule 74 or 75 which are estate matters.  The three matters are all estate matters.  

· They don’t apply to construction lien matters.  They have its own system in the statute.

· It does not apply to anything under the Bankruptcy and Insolvency Act 

· It does not apply to any action that has been certified as a class action.  If it is not certified, if your motion is refused, then rule 77 applies.

· Rule 77.01(3) says that if there is a conflict, this rule takes precedence over any other rule.

· Rule 77.01(4) is one of the most important rules.  Any time frame in rule 77 or any other rule, no time in any of the rules can be abridged except by order of the court.  Parties cannot agree to extend time.  

· Rule 77.01(5) is also important.  Remember when we talked about where motions take place.  If a matter is not under rule 77.  If opposing counsel is in Oshawa and I am in Windsor, I have to bring the motion in Oshawa.  It must be brought where the opposing counsel will be.  

· The two important differences have to do with the time and place of motion.  

· 77.02 – has a purpose.  This is unusual in a rule.  To establish a case management system throughout Ontario that reduces unnecessary costs and delay, facilitate early and fair settlements and brings proceedings expeditiously to a just determination while allowing sufficient time for the conduct of the proceeding.  

· Everything settles.  It is just when.

· We are talking about fairness and justness.  

· There is an important case, which says that this rule must prevail over other rules.  

· 77.03 – Definitions.

· Why is there a definition of a defence?  Once the first defence is filed, then all the time frames flow from there.  

· Defendant includes the respondent.  Plaintiff includes an applicant.  How does that differ from rule 1?  

· New definition ‘time table’.  Provision that applies in Toronto.

· ‘track’.  There are two tracks.  Either the ‘fast track’ or the ‘standard track’.  Track is really tied in with ‘time table.’  Link them together.  How do you extend time under this rule?  By an order.  So, how many tracks are there really?  There is the fast track, standard track, or an ordered track.  

· The tracks tell you when you have to have a certain thing done.  If you have a special timetable by way of an order, you actually have a custom track.

· If you want to extend any time frame, you must do it by way of order.  You would them have a custom track.  

· Think about what is different form rule 77 and a regular rule.

· 77.04 – sets out the authority of the case management master.  

· 77.09 – permits a matter to be assigned to a particular judge.  

· Rule 77.06(5) – the plaintiff who commences the proceeding who chooses the track.

· Rule 77.06(6) says how you select the track.  If it was something that was complex, a lot of time required, you would put it on the standard track.  It also provides guidance to the plaintiff in choosing the track.

· If you are the defendant, and the plaintiff chooses a fast track in a complicated matter, you can bring a motion to ask the court to make it a standard track.  You would likely be entitled to costs if the motion were successful.

· 77.07 – tells you where the motion can be made.  You must do it before the close of pleadings if an action.

· In making a determination on the motion, the judge must look at sub 6 to decide if it is appropriate to change the track.

· The court keeps track of once the plaintiff has issued a statement of claim, and nothing else has happened, at the end of 180 days, there is going to be called an automatic flush – the registrar will dismiss it.  The plaintiff can get default judgment.  There is an onus on the plaintiff to do something though.  

· Rule 77.09(2) – once a def has been filed, it will be assigned to a case managed team. 

· Rule 77.09 is for complex matters.  A particular judge may handle all of the motions.

· Sub 5 sets out the criteria.  

· When a proceeding is commenced under rule 77, within 90 days, there must be mandatory mediation.  Rule 24.01.  In a proceeding under this rule, the plaintiff shall file a timetable, or request a case conference to establish a timetable…

· Settlement conference is mandatory.  Under the fast track, after the first defence has been filed, you have 150 days to have a settlement conference.  Those 90 day are within that 150.

· If you are on the standard track, you have 240 days, after the first defence is filed.  The 90 days are a part of that too.

· The timetable comes after mediation.  So, within 30 days after…

· With a court order, any of these times can be extended.  

· Case Management Powers.  Rule 77.11.

· Rule 77.11(1.1) brings into case management any old cases.  

· A case conference is a voluntary conference.  They are quickly replacing motions.  With motions, there are fees.  With case conferences, there are no fees.

· Rule 77.12 deals with motions. There is a different form.  Some motions can be brought without affidavits.  It sets out that you can have motions in writing, by fax, telephone, or video conferencing.  Up until now, motions were oral.  

· Rule 77.12(5) – a lot of motions that can be dealt with by the registrar.  An order of consent, where the consent of all parties are filed.  The order is for things like amendments of pleadings.  The important word is ‘on consent.’  A registrar has no jurisdiction without consent.

· Rule 77.12 (7) is important.  No formal order needs to be prepared.  

· Rule 77.13 – three conferences under this rule.  Case conference is a voluntary conference.  The court or the parties can convene it.  The parties’ attendance can be required.  

· Things that can be dealt with at a case conference: identifying issues, setting time tables, agreeing to schedules, amending time tables or schedules. 

· Rule 77.13(4) is very important.  Whatever lawyer attends on the conference must have full authority to deal with anything in sub 3 and must be acquainted with the facts and issues.

· The only thing a master cannot do at a case conference is make a substantive order (deals with rights of persons).  

· A judge can make a substantive order and make a hearing.  Masters cannot do it.   

· Rule 77.14 - Settlement Conference.  They are either within 150 days or 240.  to extend it requires an order.  

· Rule 77.14(2) is very important.  Before you can have a settlement conference and within the time frame, you must have completed everything.  All examinations, all production of documents, any motions, etc.  the parties themselves must be present at the settlement conference, unless leave has been granted.  The plaintiff has to provide a sc brief at least 10 days before the sc.  The defendant has to provide their brief within 5 days.  

· Rule 77.14(6) sets out what has to be in the brief.  

· If at the settlement conference, it isn’t settled, a trial date is set.  

· Rule 77.14(10) sets out the rule to pre-trial.  If the judge does the sc, then that judge cannot do the trial.

· Trial Management Conference.  This is when a matter hasn’t settled.  It is an opportunity to narrow the issues for the trial and determine if all the people who are going to be called at trial are really necessary.  You try to cut it down.  

· You will notice that anybody can do a trial management conference.  But really, the judge that is going to do the trial is the best one to do the conference.

· There must be a case management advisory commitment.  

Differences Between Rule 77 and the Rest of the Rule:

· Rule 77 only applies in a few locations.  

· It doesn’t apply to certain proceedings.  E.g. family matters, estate matters (wills, etc), construction lien matters, bankruptcy, or proceedings that have been certified as class actions.  It does apply if there has not been certification.

· The first major difference is that Parties cannot agree to extend time.  

· If you have to bring a motion, you can bring it where the proceeding was commenced.  

· All the rules focus around eliminating costs and delay.

· Proceedings go on tracks which establish a time by which you have your settlement conference.  There are two tracks: fast and the standard.  By order, you can have a custom track.  

· The Plaintiff selects the track.  There are rules for choosing it and ways for changing it.

· There are three conferences (only one is mandatory):

1. Settlement Conference.  It is the settlement conference date by which the other time frames are governed.  

2. Case conferences, and 

3. Trial management conferences.  

· Once the plaintiff commences a proceeding, they have to do something with it within 180 days, otherwise it gets dismissed.  

Rule 24

· Rule 24.1.  Mandatory Mediation.  The synopsis is helpful

· There is a purpose set out – reducing cost and delay, early and fair resolutions.

· There is a definition of what mediation is.  

· Rule 24.1.05 – the court may make an order exempting a matter from mediation.  

· Look at the case that follows the rule.  The CA did not allow an exemption in a circumstance where psychological trauma was alleged.  The test is high, which means there will be few exemptions.

· 24.1.09, 24.1.10 – tells you that it must take place within 90 days unless there is an order for it to be extended.  There must be a test set out – you must have a valid reason.  Tells you what  you need to do to prepare for mediation.  

· The parties and their lawyers must attend.  

· The mediator must make a report within 10 days.  The report will say what has been settled, what hasn’t been settled.  After 30 after the mediation report, you will be in to litigation and give a timetable.

· You do all your planning in the beginning.  

November 19th, 2002 – Tuesday

Next Tuesday we are going to finish all of the hypotheticals.  

Rule 76

· The other major procedural rule.

· Introduced in 1996.  very new rule.

· It started as a pilot project and had a sunset date – it would automatically be repealed if it weren’t continued.

· The two problems that rule 76 were designed to correct were cost and delay.

· The specific cost in delay -  rule was the cost of pre trial procedures where the end result didn’t justify the end result.

· It was first for matters up to 25,000.

· In 1996, it was the result of a three-year study.  As they were looking at the rule, the Civil Justice Review came out in 1985 said that this rule was needed.

· There was an independent evaluation by someone outside the ministry.  They found that rule 76 was more cost effective, promoted more expeditious settlements, resulted in the more economical use of court time – particularly in matters that involved small amounts of money.

· As a result, the rule became permanent in January 2001 and then in Jan.2002, the monetary value was raised to $50,000.  some of the procedures they thought should be revamped, were revamped.  

· There are penalties if you sue not under 76 and the court determines later that you should have.  So, if you sue for 100,000 and you only get 20,000 in the end, the court will penalize you.

Key Features of Rule 76:

1. Money.  It applies to all civil actions up to $50,000, not counting interests and costs.  It is mandatory for those cases.  You can also use it on a voluntary basis for cases above $50,000 if everyone agrees.

2. There are cost consequences for not proceeding under rule 76 when you should be. 

3. There is no discovery.  When the rule was changed in Jan 2002, the provision about discovery was tightened up so you cannot have any type of discovery – at all.

4. There is automatic dismissal for delay.  So, the time frames in which matters need to get completed are shortened, and the amount of time the plaintiff has to do something is shortened too.  

5. There is a simplified motion form that can be used, specifically for simplified cases.  It cuts down on the affidavits filed.  

6. The registrar, like rule 77, has certain authority to make orders about specific motions on consent.  

7. Parties must attend the pre-trial conference.  

8. You must also file with you pre trial brief a management outline.  It is a checklist to let the court and the other lawyers know what are the things that still have to be done and if you are truly ready for trail.

9. Two forms of trial.  A regular trial and a summary trial.  At the pre-trial conference, the parties can agree to have a summary trial.  If they don’t agree, the person doing thee pt will decide which type of trail it will be.  If summary, the evidence in chief is given in affidavits.  Cross-examination can only occur in the courtroom for a maximum of 50 minutes.  It really means that your affidavit is going to have to answer everything that the first affidavit raised (if defendant).  If you are the plaintiff, you will have to do a reply affidavit to make sure everything gets covered.  Why would you agree to have a summary trial?  Maybe where credibility is not an issue.  

· Rule 77 applies to cases above $50,000.  Rule 77 applies to Toronto and Ottawa.  If in London, the regular rules. 

· Rule 76 means that rule 77 only applies to matters over $50,000.

· It doesn’t apply to class proceedings, construction lien act, rule 69, 70, or 77.  The effectiveness is that only matters in Ottawa or Toronto are captured by rule 77.

· You have the application of other rules if there is not a rule in 76 – the regular rules apply for that part.

· Rule 76.02 – kinds of cases that come under the rule.  Where the plaintiff’s claim is exclusively for one or more of the following: money, real property, or personal property.  What if you also wanted declaratory relief?  You would NOT use this rule.  

· Costs and interests are in addition to $50,000.  if there are two or more plaintiffs, and each is claiming 50,000 or less, you use the simplified rule provided the claim meets those requirements.

· Rule 76.02(3) – Optional.  It can be used at the option of the plaintiff.  The plaintiff picks.  But, the defendant can refuse because they may want discoveries.  

· Rule 76.13 – Cost Consequences.  Very important.  Regardless of the outcome of an action, if this rule applies, the parties whose pleading was made shall pay on a substantial indemnity basis, the costs incurred by the opposing…

· If you start it under the regular rules and then flip back into rule 76, when you should have used 76 in the beginning, you will be nailed for costs.

· Sub 2 – is where the successful plaintiff will NOT get costs.  If you should have started under 76 and didn’t , and the amount you received was within 76, you will not get costs.  So you need to look at 76 at the beginning.

· Sub 6 - In addition, you may not get costs if successful, but you may have to pay all of the defendant’s costs.  Regular litigation is more expensive.  

· 76.04 - There can be no discovery, and no cross examinations on any affidavits or examinations of a witness.  That is a major departure from the regular rules.

· [Master Nolan thinks that limited discovery may be a good idea – even though it is not allowed.]

· You cannot have discoveries at all – even if the parties consent.  You can’t have it.

· Rule 76.06 –As of January 2002 , there was an automatic discharge.  If no defence is filed in 180 days, and if the action has not been disposed of, and if the registrar has given a notice that within 45 days it is going to be dismissed.

· It can be dismissed if it has been defended, and 150 days have gone by, and the 45-day notice has been given.

· If you want to compare that to rule 77, it really puts it on the fast track.  

· All you have to have done by that point is to set the matter down for trial.  It means putting it on the trial list.  The only way to get a trial date is to have a pre-trial conference.  

· Rule 76.03 – provides that you must serve, along with your affidavit of documents, a list of all the witnesses you are going to rely on at trial.  Those are filed with the court.  This list is important because unless they were in your affidavit of documents, you cannot call them at trial.  

· Rule 76.09, 76.10 A matter is set down, by filing a notice of readiness for pre-trial You must certify that there have been settlement discussions.  That notice must be served within 90 days after the defence has been filed.  

· Before the pre-trial, you deliver a two-page statement of issues.  Your own client’s position on each of the issues.  File it with the court with your trial management form (checklist – form 76B.)  

· Trial management conference lists all of the outstanding issues and is specific as to which one of the witnesses will deal with what issues.  

· Pre-trial conferences are mandatory (it is called a settlement conference under rule77)

· Each party must attend.  That attendance can be personally, but it can also be by telephone or by videoconference.  

· At the pre-trial conference, the parties can agree on whether they will have a regular trial or a summary trial.  If they don’t agree (and they usually don’t) then the judge or master will make the decision.   

· If at the end of the pt if the matter isn’t settled, a date is fixed for trial.

· Rule 76.12 – deals with summary trials.  It limits the duration of the trial.  Each of the witnesses in your affidavit of documents would be by affidavit.  Each party is limited to 50 minutes of cross-examination – in total.  Your submissions at the end are limited to 45 minutes.  All the evidence is written.

· Mandatory mediation does not apply to Rule 76 unless the regional senior judge determines that it dos for a particular reason.  In Ottawa, there is such a direction.  In Windsor, there is going to be such a direction.  In Toronto, there is not.  [she thinks it should apply.]  Rule 24.1 – it only applies if the regional senior justice says it does.  

Rule 24.1

· Rule 76 deals with summary judgment.  Compare and contrast rule 20 with rule ??

· Sub 9 says – test for summary judgment.  What is the test under rule 20?  No genuine issue for trial.

· Rule 76 comes along and says that we should make it easier, faster and cheaper;. the presiding judge shall grant judgment on the motion unless: he or she is unable to decide the issues in the action without cross-examination or it would otherwise be unjust to decide the issues.  

· Sub 10 says if the summary judgment is refused or granted in part, the judge decided if it would be an ordinary trial or a summary trial.  

· Test for summary judgment, genuine issue for trial test.  Wong case.

Hypotheticals.

#3. the event that gave rise to the claim happened in Ottawa.  So, immediately Ottawa should trigger.  Think rule 77.

· Not in rule 76 because of the amount of money.

· You are really doing is explaining to your client what is going to happen.  

· If the claim were issued in Ottawa, your answer would be the steps.

· Assuming the claim will be defended, the first thing you would want to tell the client is that it would likely gets assigned to the standard track.  (remember the test for selecting the track – disputes in issue, amount of claim, rule 76.06(6))  Fast track may be a promissory note where there are not a lot of facts in dispute.

· So, the plaintiff would select the track: fast or standard.  Likely the standard.

· The defence gets filed and the first major thing that happens is mediation – within 90 days of the filing of the defence.  

· The settlement conference then, schedule discoveries or any motions you may be bringing so you can have your sc within 240 of the first defence is filed.  

· If you don’t think you can ge4t it done in time, you would have a case conference – at any time during the proceeding.  

· With regard to Ottawa, you need to get an order from the court to extend time.  

· You would tell them that any procedural motion would take place in Ottawa, whether the other lawyer is there or not.  

· So, discoveries are done, and in Ottawa it is mandatory for settlement conferences.  Within 240 days if standard, unless you have an extension.  

· At the settlement conference you must know everything about your case.  Parties have to be present.  If it is not settled a trial date is set.

· You would tell Mr. Brown that it could take around a year to deal with – if not settled.  

· Where do you go in the rules to look at the steps in a proceeding under rule 77.  You look at the Procedural Guide in the beginning of the book.  Good way to review.  

· How would your description of the steps be different if in London?  You would be under the regular rules.  

#5.  This is dealing with if you are caught in a time limitation, you give a notice of action

rule 14.03(2) 

You still must issue your statement of claim within 30 days after the notice of action.

· Rule 14.03(5) – allows you to extend or alter your claim.  

· Notice of action does not get served separately.  It gets served with your statement of claim.  If you were caught in a time limitation period, it is important to

· You would not serve the notion of action by itself because the other side would not understand.  

· You serve it together so they know you didn’t miss a limitation period.  

· You give notice that they don’t have a defence on the limitation.  

· Dates are always important.  Highlight them on the exam.  They mean something.

#6.

· Rule 14.08(1) – Time for Service in Actions.  

· Rule 3 – Extension for time.  

· Except in Ottawa and Toronto, you could also extend time on consent.  It is likely you would need to bring a motion, but parties can negotiate.

· Rule 37 – bring the motion.

· Whenever you think about having to get leave, you always get leave by way of motion – rule 37.  

· What is the test the court will apply?  Whether there will be prejudice.  Remember two cases in the book – they each went different ways.  The court will not always give you leave.  What would cause a prejudice?  Has there been an intervening limitation period, loss of evidence, etc.  Generally, if it were inadvertence of counsel, you would probably get an extension.

#10. 

· What is the problem in this problem?  

· What step is the bank likely to take next?  (they sued Bailey, we have then counterclaimed)  The bank is likely to 

· Did Bailey have a defence?  He asserted a counterclaim.  But does he really have a defence?  No.  so, what is the bank likely to do?  Move for summary judgment.  

· What should you have done on behalf of Bailey that now has got him into a jackpot?  Set-off.  It is a defence, not a counter claim.  What a set off does, is not permit you to move for summary judgment.  Counterclaims just assert a new claim.  A set off is a defence.  

· The lawyer should have done it by way of set-off, not counterclaim.

· Under a set off, the court can do the math.  Only one judgment comes out of it.

· A set off is the proper way to assert the claim – not a counter claim.  

· 7,8,9,11 next time.  #11 is a case we did in class.  So we should have the notes.

November 26th, 2002

Exam:

40 T/F, essay, hypothetical.  Do 3 out of 5.  

Hypotheticals

Question #1:

· Rule 17, 17.02(a), (h) & (g) 

· When you see something outside of Ontario, think Rule 17.

· Also consider whether you would sue in Ontario or Michigan.  You would have to get advice from a Michigan attorney.  

· If you could sue in both places, you would want to decide the convenient forums.  E.g.  look at where are the witnesses, where can you collect on the judgment, where are the documents?  So, you would be suing in Ontario.  

· Rule 17.02 – deals with service without leave.  You don’t need leave of the court if you can come in with one of the provisions.

· What can Mr. Wood do?  He can bring a motion to set aside the motion.  The court will apply the test of Rule 17.06(2)(c).  

Question #2:

· This is the flipside of #1.  

· Rule 17.

· Decision the Michigan attorney has to make is if she is going to defend the action in Ontario.  Remember attorning to the jurisdiction?  The minute you file a statement of defence, you agree to the jurisdiction.

· You would want to find out whether or not an Ontario judgment can be enforced in Michigan.  

· Michigan is a state that there is an agreement with.  In other states, you would need to start a new action.

· Mr. Wood is risking default if he doesn’t defend it.  Because it is a claim for damages, there would likely be an assessment of damages.  

· So if Mr. Wood is going to move to set aside the service of statement of claim, when does he have to do it?  Before he files statement of defence.  

· The basis for moving to have it set aside would likely be that Ontario was not a convenient forum.  

· You need to look at if you were to attack any irregularities in a pleading, do it before you file a statement of defence – not afterwards.  It is too late to complain later.  

· Issues:  Rule 17, setting aside service, and considerations.

Question #3:

· Rule 77 & Rule 24.1,

· Not in Rule 76 because the amount of money is $100,000.

· Differences between a case managed procedure and a non-case managed procedure.

· If issued in Ottawa, you would tell Mr. Brown it would be case managed – rule 77.   Since the claim is $100,000 you would want discoveries, and some expert reports.

· As the plaintiff, you would select one of the two tracks.  Likely standard. Rule 76.06(6).  Fast track may be where not a lot of facts were in dispute – e.g. promissory note.  

· If there was a good reason why you could not meet the time frame of the standard track, you would want the court to set a special time table.  

· So, the track gets set.  The first major thing to happen is mediation – within 90 days of the filing of the defence.  Mandatory mediation. [Rule 24.1]

· The time frames are firm, unless amended by the court.  The parties cannot agree to extend time.  With regard to Ottawa, you need to get a court order to extend time.  
· If there were any motions, they would all take place in Ottawa – they are to be held where the proceeding is commenced.

· So, discoveries are done, and in Ottawa, it is mandatory for settlement conferences.  Within 240 days if standard track.

· To extend time frames, the parties could ask for a case conference.  The directions in the case conference have the same effect as a court order.  The one mandatory conference is the settlement conference.

· The rule sets out what has to be available to the court on a settlement conference.  Basically, all of the steps have to be completed by the time you get to the settlement conference.  E.g.  witness statements (evidence), case law, etc.  You must know everything about your case.  Parties need to be present.

· If it doesn’t settle at conference, there is a trial date set.  It then proceeds to the usual way to trial.  

· You would tell Mr. Brown that it could take around a year to deal with – if not settled.

· How would your description be different in Toronto?  No difference now.  Toronto is 100% case management.

· If it were in London, it would be issued under the regular rules.  So, no tracks, no mandatory conferences, parties can extend time, motions would be held in the location where the other counsel has his or her practice, pre-trials are not mandatory, matters are set down for trial by filling a trial record and it goes on a trial list.  P.24-25 of the textbook is a good review.  

Question #4:

· Your advice.  Remember the considerations before you commence a proceeding.  Can you collect, good  cause of action?  When writing a letter of opinion, start with that – what you would tell them about a lawsuit.  Remember we talked about it this in the beginning of the semester.

· Is there a limitation problem?  Yes – against the doctor, but not against the hospital.  

· Doctors – limitation period is 1 year.  Public hospitals – limitation is 2 years.  Mental hospitals – 6 months.

· So, it would seem that she is out of time to sue the doctor, but not out of time to sue the hospital.  

· Authority is the Limitations Act.   If there is a limitation on the exam, it will be a doctor and a hospital.

· Is a limitation period always absolute?  No.  Factors are mental incapacity, minor, or absentism.  Limitations don’t run against persons who lack capacity.  [Rule 7.]

· There may be an issue of her lack of capacity.  You don’t know from the facts, but you raise it.  If you have a disability, limitation periods stop running during the time of incapacity.  A doctor would have to examine her to see if she was incapable of handling her own affairs.  

· What if you don’t raise the issue of incapacity?  What does the defendant do?  They must raise the limitation period as a defence.  Otherwise, the limitation period may not be barred.  Limitation periods must be raised.  

· Limitations don’t start to run until you have the capacity. 

· What is another reason that limitation periods could be extended?  Discoverability – when did you know or should have known that damage was caused to you.  

· Probably not a huge discoverability issue here because he died.

· Compensation: you will need to deal with her children as plaintiffs where she would be their litigation guardian. 

· If she is the litigation guardian, can she do that?  Yes if she has full capacity.  Rule 7 – you cannot be a litigation guardian if you have an adverse interest.  She has no conflict.

· Lawyers always have to determine if their clients have capacity – usually not a problem.  But sometimes elderly people can create problems if there is a question to their sanity. 

· Expert opinion – if there is not another doctor around to say that this doctor was negligent, you won’t have much luck.

· Remember that an expert opinion is always needed in a medical malpractice suit.  

· Issues: considerations before starting lawsuit, Limitations, capacity, litigation guardians.

Question #5:

· What is the issue here?

· This is dealing with if you are caught in a time limitation, you give notice of action.  Rule 14.03(2).  

· File notice of action because of the short time.14.03(2)

· You must still issue your statement of claim within 30 days. 

· Notice of action must be serviced with statement of claim and is not served separately.

· Rule 14.03(5) allows you to extend or alter your claim.  

· If Tom died on March 1, 2001, what would be different.  

· Notice of action allows you to preserve your limitation period.  You need to serve it with the statement of claim because otherwise the other side would not understand it and there would be a limitation.  It buys you  30 days time.  It allows you to give the barest of bones of fact.  Then when you do the statement of claim you would have more facts by then.

· Whenever there is a limitation problem, always think about notice of action.

· It doesn’t extend the limitation period, it preserves it.  

· Notice of action is only alive if you follow up with it with the statement of claim.  

· It is a matter of filling the notice of action.  You serve it later.  

· Remember you must serve a statement of claim within 6 months.  The 30 days is not an extra 30 days, it is within the 6 months.  

Question #6:

· What happens if you don’t serve in the six months?

· Rule 14.08(1) -  Time for Service in Actions.

· What is your remedy?  Rule 3.02.  

· Rule 3 – Extension of time.

· Rule 3.02(4) – consent.

· Sub 1 & 2 – you can extend by motion either before or after the time has expired.  

· Where can you not consent?  Under rule 77.01(4) – the parties cannot consent.  

· Where would you bring your motion?  London.  Rule 37.03.

· Rule 37 – Bring the motion.  Whenever you thing of having to get leave of the court, think of this rule.  

· If Adams had a lawyer from Toronto counsel you would bring it in Toronto.

· It is where the opposite party is when bringing a motion. It doesn’t matter where the proceeding was commenced.  But remember rules 76 & 77.

· What test will the court apply if you are bringing a motion to extend?:  Will the party be prejudiced.  What might be a prejudice?  If a limitation period had passed.  

· That kind of motion is difficult to oppose.  But what will happen?  You will have to pay costs to the other side.  Remember that there were two cases we looked at, at which the cases went each way.

Question #7:

· There is a service issue here.  There would be some question.  Rule 16 – service on a corporation.  

· What were some of the problems?

· Paragraph 1.  Statement of claim.  You must specify the amount Rule 25.06(9)(a).  

· The damages are not broken out as the kinds of damages.  E.g.  general, aggravated, punitive, etc.  The rules don’t require you to break them out, but it is good practice.  

· What else isn’t asked for?  Interest.  Didn’t specify whether interest is pre/post interest.  It just says interest - which is wrong.  You need to specify pre-judgment interest.  It is allowed by the Courts of Justice Act – but you must ask for it because it is part of notice.  That might make a difference to the defendant making a pre-payment.  The rule provide for post-judgment interest so you don’t have to ask for it, but most do anyhow – it isn’t wrong.  

· Paragraph 2.  Usually, you would put the name in.  The rest of the sentence is not appropriately in there.  It should be the plaintiff’s name and where he lives – not the dismissal.

· Description of Defendant is missing.  

· Missing: when the Plaintiff was hired.  Be specific about the date.  

· It also doesn’t specify the nature of his duties.  Very vague.  

· What is essential?  The nature of the contract, written or oral, that there was a contract, and when you have an oral contract, you must allege as is implied term of the contract that there was to be dismissal for just cause or reasonable notice or costs.

· If you don’t plead that, the claim would not be substantively adequate.  The other side would bring a motion to have it dismissed under rule 21.

· There should be some detailed listing of the person’s duties.  The more important the position, it goes to the length of notice which should be given.  

· Paragraph 4.  The first sentence is proper.  The rest of the paragraph is evidence.  It should not be there.  Is there a time when that might become relevant?  Maybe in reply, depending on what the defence said.

· Paragraph 5.  Irrelevant.  It doesn’t mean anything.  

· Paragraph 6.  “the summary termination” should not be put in.  It should be pleaded they had no just cause and failure to give reasonable notice.  By saying unjustified and improper doesn’t really mean anything.  

· What else is missing?  There should be mention about reasonable notice.  

· In paragraph 7.  The whole mitigation issue.  The plaintiff has attempted to mitigate his damages but has been unsuccessful.  

· Paragraph 8.  Not relevant.  

· They didn’t say where they want the trial to be.  

· They didn’t say how much they are looking for.  How much the plaintiff made.  

· Remedies.  Before you file your statement of defence, you would want to strike the irrelevant stuff.  Before that, you would have to ask for particulars.  You wouldn’t want to waste the money under a motion rule 21.  it is a way of giving the other side notice of what is wrong.

· You can’t plead a defence because you don’t know what you are answering to.

· Remedies : motion for particulars or motion to strike, Rule 21.

Question #8:

· Deals with what she can do.  Move to strike, ask for particulars.

· If you file your defence without asking for particulars, you are stuck with it because you have taken a fresh step.  You must complain upfront and don’t pretend it is a good statement of claim.  

Skip 11 – case we have taken.

12 – substantive adequacy.  Case in book. On malicious prosecution.

Look at 13  carefully.  Case we dealt with.  

13,14, 15,16 carefully.

16 – review material about costs – costs that a client owes their own solicitor.  

17 – also deals with costs.

19 – very important.  KNOW.  Third party claims and cross claims, joinders, etc.

20-24 – deal with discovery.  Look at them.

