Chapter 5: What isiko® The Argument from Likelihood.

Introduction
In Plato’sPhaedrus Socrates and Phaedrus discuss what advice sheutfered to students of
speechmaking. The speeches they have been congidee noteworthy for the way they collect
and divide certain kinds and parts, and those whbo tlis correctly are identified as
“dialecticians” (266c¢). Here we have Plato’s owrenest in the organization of ideas within
discourses. But then the contrast is marked wigh‘thasters of speechmaking,” “Thrasymachus
and the rest of them,” who are purveyors of rhetoather than dialectic. Still, Phaedrus
suggests, and Socrates agrees, there may be sognethialue in what is written up in books on
the art of speaking:
Socrates: You were quite right to remind me. Firgtelieve, there is the preamble with
which a speech must begin. This is what you mes't, it—the fine points of the art?
Phaedrus: Yes.
Socrates: Second come the narrative of facts amdestimony of witnesses; third, the
evidence tekmérig; fourth, the probabilitiesefkotg. And | believe that that excellent
Byzantine word-crafter adds progfigtdsig and counter-proofefipistosis.
Phaedrus: You mean the worthy Theodorus? (266d-€)

The itemizing of details continues, drawing e tcontributions of other major Sophists, like
Gorgias, Prodicus, Hippias and Protagoras. Bupounary interest here is the attention given to
probabilities or likelihoodsegikotg. This, at least, is the key idea that they sedpposition to
truth later in the dialogue (273a). Here, the latition is to Tisias who, along with Corax, is
credited with the first handbook on rhetoric. Tretune of such a handbook and the degree to
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which it would deserve the title “rhetoric” is a ttrea of some dispute, as we saw in the
Introduction to Part Il. But Plato here has a clemssage he wants to communicate on how
“likely” should be understood:
Socrates: Then let Tisias tell us this also: Byelikely” (eikog does he mean anything
but what is accepted by the crowd?
Phaedrus: What else?
Socrates: And it's likely it was when he discovetbi$ clever and artful technique that
Tisias wrote that if a weak but spunky man is tatenourt because he beat up a strong
but cowardly one and stole his cloak or somethisg,eeither one should tell the truth.
The coward must say that the spunky man didn’t beatup all by himself, while the
latter must rebut this by saying that only the tféhem were there, and fall back on that
well-worn plea: “How could a man like me attack anmmlike him?” The strong man,
naturally, will not admit his cowardice, but wiliytto invent some other lie, and may thus
give his opponent the chance to refute him. Andtiner cases, speaking as the art
dictates will take similar forms. Isn’t that so Rdaus? (273a-c).
The example that Plato uses here is the same anentlfChapter 2 we saw Aristotle employ
when attacking the probabilities or likelihoodsRrotagoras, and accusing him of making the
weak argument strongRhbetoric I, 24)! Like Aristotle, who sets the Sophistic probatmki
against “real” probabilities, Plato here opposé®lihood to what is true. Moreover, Plato
specifically has what igikosdefined as what the crowd believes, suggesting & matter of

opinion. On such terms, part of Plato’s disdaintfe@ Sophist’s ability to persuade an audience

! Aristotle attributes the example to Corax rather than Tibiatsit seems the two are so closely linked that what
holds for one may be transferred to the other. In facte8®s continues in tHghaedruspassage to suggest that the
art that disguises may also disguise the author (“whaterae he pleases to use for himself"—273c).
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becomes clear: if opinion has no firmer foundatiban verbal persuasion, then what is likely
becomes a mere topic for manipulation. After atipidd we believe Plato’s suggestion that
Tisias’ discovery of the technique led him to txamaple of the weak and strong men, when we
are told no more than that it is “likely”? Certainthough, for Platogikosis a pale shadow when
set beside the truth. But as we saw in our exptoraof these questions in Chapter 2, there is
reason not to equate what is likely with the “opnii of the crowd, nor to see such issues in
terms of an opposition between false and real fntibas or between what is likely and what is
true.

Again, in his version of the example Aristotless@that is probablgenerally against
what is probablén the circumstancesit is only the former that seems to be judged [“tea
presumably because of its wider applicability. ThAigstotle’s understanding of what &kos
in the Sophistic sense, seems different from Paaod to involve the specificities of particular
cases. If what is likely is restricted to the urdgass of a case, then is has less interest for the
kind of system that Aristotle is building. Whatnst at stake in theikotaof Sophistic arguments
is the more rigorous sense of probability that veevrassociate with induction (but which
Aristotle’s interest in the “general” seems to pdioward)® There is some distance between
deciding the probability that an eclipse will appéa the next month and in deciding the

probability that a gaily-dressed man abroad aftek is an adulteret.

2 «Both alternatives seem probable, but one really is probétslether so not generally, only in the circumstances
mentioned” Rhetoric2.24.11: Kennedy translation).

® Whateverikosis taken to mean, it would be misleading to give it #rese of mathematical probability (Gagarin,
2002:29fn57.) Solmsen (1968:317) caikosone of the “traditional” types of evidence that will receiveaen
logical foundation when reinterpreted by Aristotle. The saighat tradition can be witnessed in the apparent
presence ofikosarguments in Sophocle@edipus the KingKennedy, 1963:30). To avoid possible confusion as
much as possible, | will use “likelihood” feikos rather than “probability.”

* For a discussion of the sense®itdsin relation to the origins of rhetoric, see Schiappa3Z8D-51.



On the terms plausibly drawn from the ideas ot&yoras and Antiphon, what is likely is

a case-by-case determination, and is acceptedebgrdwd on the grounds not of their opinion
alone, but theiexperienceThat is, while they may indeed have formed amiopi about what is
likely to be the case in a situation, the sourcéhaf opinion is not simply a Sophist’s discourse
but their own experience of such situations. Hetlogiy own understanding of their humanity is
the standard by which they judge what is the dasthe same way, what is false or real assumes
a perspective that is foreign to the thinking @fufies like Protagoras or Antiphon who do not
believe such things can be decided. In situationsreswe cannot recover the “facts” or know
what happened, we must decide what probably happesiag less than first-hand experience.
This is not to deny the value of direct experiergatiphon’s pedagogic speeches make the point
that direct evidence has greater value. But inagertircumstances, likelihood is not simply a
poor substitute for truth, it is the only resouasgilable. Hence, the importance of setting out the
probabilities of a case. These points will becorfearer as we explore some examples from

Antiphon.

Examples from Antiphoh

Antiphon’s Tetralogies parts of which we explored in Chapter 2, are gaherecognized to be
models of argumentation devised for the instructbstudent$. We will return to them several
times during Part 1l of this book, because theyvemaderful examples of the range of arguments

that could be employed and the relative meritsaathe Within the course of three set pieces,

® A debate from the ancient tradition through to contemyaammentators concerns the number and identity of
Antiphons involved, with the two principal candidates gefmtiphon the Sophist and Antiphon of Rhamnus (see
Gagarin, 2002:Chapter 2; Pendrick, 2002:Introductiorf)il&\turrent considerations favour a single author, the
resolution of this debate is not really crucial to the prestudy of the strategies of argumentation employedein th
texts.

® For positive comment on Antiphon’s general place in theldgment of forensic argument see Enos (1980).
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each comprising opposing arguments between litggaktiphon rolls out arguments of direct
and indirect evidence, arguments based on them@syi of withesses, strategies of turning the
tables and opposing arguments, ethotic appealaoacter and conduct, counter-factuals or
hypothetical antitheses, and above all the argwsnbased on likelihood (or, in some cases,
unlikelihood). Nowhere else can we find such a eoiated study of their nature and value.

Tetralogy | is the most accomplished in this reigdihe circumstances involve a dispute
between two enemies, one of which is about to kentdao court by the other. Before this can
occur, the one who was pressing charges is murdéhedonly witness is his dying slave, but he
identifies the other man as the murderer. Thereldveeem, then, to be a very strong case
against the defendant, who is being prosecutedhé&ydéceased man’s friends. Each side offers
two speeches, or arguments, the second of whichk &imebut the other’s first attempt in each
case. The primary strategy of each side is to kstatvhat is moseikos and so win the jury
over to their side. Accordingly, this is a usefekit for considering how arguments from
likelihood were to be evaluated and which decidedstronger.

The prosecutors in their first speech set the tpnmdicating how difficult it is to detect
and expose crimes that have been carried out lwyalatriminals who plan their acts carefully
with strict attention to not getting caught. Beao$ this, the jury “must give the utmost weight
to any indication whatever of likelihooaikog that is presented” (11.1.2). They then issue a
series okikotg or in the initial move, reversakota

It is not likely that professional criminals killetliis man, as no one would give up an

obvious and achieved advantage for which he haegdisis life, and the victims were

found still wearing their cloaks. Nor again did ang who was drunk kill him, since the
murderer then would be identified by his fellow gise Nor would the victim be killed
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because of a quarrel, since people would not guartbe dead of night and in a deserted

spot. Nor was it a case of a man aiming to kill sorme else and killing the victim,

because then his attendant would not have beerkidsb (11.1.4).

Each unlikelihood is accompanied by one or mompserting reason, none of which, of course,
is immune to challenge, but the sum of which shifis weight of proof in the prosecution’s
favour. Clearly, peopleould quarrel in the dead of night and at a desertett s#p® arguers do
not deny this. But given the jurors’ experience hawfiw people behave, how likely is this
particular action?

Following these negative suggestions, attentioiftssito what is likely, in the
prosecution’s opinion: “Who is more likely to haagtacked him than an individual who had
already suffered great injuries at his hands anddcexpect to suffer greater ones still?” (5).
Details of the past history between the two ara thigen to support this likelihood. Included in
this is that, since the defendant was an old engfintlye murdered man and had brought several
unsuccessful cases against him, and since he leadidicted by the dead man on several cases,
all of which he lost at the cost of much propeayd since he bore a grudge for this, then it “was
natural for him to plot against him, and it wasumat for him to seek protection from his enmity
by killing his opponent” (6-7). Here, the likelihdas supported by claims about what a man of
this nature would do.

The prosecutors then refer to the absence of tdiméoesses, beyond the slave who
subsequently died. But they will produce these raati withesses who heard the slave’s
testimony. They then sum up by insisting the jugnmot acquit the defendant because

“conclusions from likelihooddikotg and from eye-withesses have alike proved” higt ¢L0).



In his own opening speech, the defendant matdieebkielihoods that have been brought
against him:

...they assume me to be a fool. For if now, becafiskeomagnitude of my enmity, you

find me guilty on the grounds of likelihoodikot49, it was still more natural for me to

foresee before committing the crime that suspiciauld devolve upon me as it has

done, and, if | knew of anyone else who was plgtthre murder, | was likely to go as far

as to stop them, rather than to deliberately fatlar obvious suspicion (11.2.3).
The strategy here is to rebut one likelihood byaamting another that is more likely, given the
same claims of enmity between the two mamd he continues: it is not unlikely but likely tha
a man wandering about in the night would be mudiéoe his clothes (that he still had them,
simply indicates the murderers were frightened; @fifid others who hated him (though less than
the defendant) are more likely to have murdered, tknowing suspicion would fall on the
defendant. Then he turns to the evidence of thd dave: since he would be terrified by the
situation “it is not likely 6uk eiko¥ that he would recognize the murderers, it isljikeiko9
rather that at the instigation of those who werg tmasters, he would assent to what they
suggested” (7). Moreover, he argues, if likelihoads to be treated like facts, then they should
consider it more likely that he would stay out @fhé so as to avoid recognition. Later, after an
appeal to his owrthos® the defendant again opposes likelihood to facaauality (10), this
time using a figure of concession (Usher, 1998nsist that if the likelihoods condemn him,
then he must have been provoked and acted in stdfige, otherwise he would not have seemed

a likely murderer.

" And we might note here that the logic used is a variatiteo§trong man’s logic in the case discussed earlier from
the Phaedrusand theRhetoric the likelihood that he would be a suspect favours thetiietl that he did not do i,
because he would have known he would be a suspect.

8 Another strategy that we shall explore elsewhere.



The subsequent second speeches of the proseamibdefense continue the pattern of
rebutting likelihoods previously argued and advagcalternatives one. The prosecution, for
example, rebuts the suggestion that it was mosdylike would stay out of sight, because he
would run the same risks of then having accompla®sise him as the originator of the plot if
they were caught (11.3.5); and the defense relhdsstiggestion that people coming across the
victims being attacked would be more likely to rgeize the murderers and report them (rather
than running off as the defendant had argued)nbigting that it is onlyhatural, and therefore
more likely that someone coming across the sceran afttack would run away rather than put
themselves in danger by looking for the attackiéré.4-5).

But they also set thesskosarguments in the context of other types of arguatem.
The prosecution concedes that those who actuallfa@t) committed the murder are unknown.
But given this, proof must be based on whadik®s since crimes of this kind are not committed
in the presence of witnesses. This suggests thap#on recognizes the relative valueedkos
arguments. Matters of fact, were they establishexlild carry greater weight. And a better way
to establish such facts would be on the testimdnyimesses (11.3.8). But some cases, like the
present one, cannot have recourse to such evidamdemust therefore be decided on the
probabilities. Likewise, the defendant attemptd gugch a shift in strategy by proposing that he
will not rely on likelihood to prove he was not pemt (as the prosecution has done), but on
fact—he is prepared to surrender all the slavdgsrhousehold for torture in order to show that
he was at home in bed that night (11.4.8). In fagagarin (2002:116) suggests that the reason
Antiphon introduces such a startling piece of en@eso late in the exchange (that is, that the
defendant had been home that night) is becausahéhk secondary interest of demonstrating
how different kinds of argument or progfigteig can be weighed against each other. Arguments
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from likelihood are necessary in cases where ntebe&vidence is available, but first-hand
factual evidencepfagmatg and the testimony of witnesses (even slaves; tftaure) would be
stronger. Gagarin goes so far as to propose thaplon is both showing the value eikos
arguments and challenging them in general, bectneselefendant argues that likelihood does
not have the status of facts against him (II.2B)t, given what we see Antiphon arguing
elsewhere about facts, it is not clear that he douhke this second, more general, point, except
perhaps to teach students to exploit the belieds tthers have about reality. After all, how
would one establish “the facts” of a case. Evenojygosition between indirect eviden&skptg
and direct evidence in the form of the testimonywifnesses is a matter of competing
discourses. Gagarin himself acknowledges sometifitigis in his analysis of Tetralogy 2:
Tetralogy 2 thus moves the discourse about theioekhip of language and reality to
another level compared to the discussion in Teagsalg where the issue was one
important types oflogos the argument from likelihood, and its relation fextual
evidence. Therdogos and pragma are opposed, but Tetralogy 2 presents a complex
symbiosis of the two in which facts control wortist words also control facts, since the
truth of these facts depends on the words thaesemt them. Language corresponds to
reality, but since reality is complex, that corsgence does not necessarily involve a
singlelogosand a single reality (2002:126).
In fact, it seems to overstate the case for Antiphm suggest that language corresponds to
reality. Our discussion of Antiphon’Sruth in Chapter 2 suggested that for him, as for
Protagoras, reality was beyond the direct graspuofianity and could only be conveyed in as
series oflogoi, the merits of which need to be tested againssthedard of human experience
rather than against reality as it “actually” iskéwise, thepragmaof the case being examined in
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Tetralogy | are subject to tHegoi that express them. Theisea murdered man (the case would
not exist otherwise), but who the identity of tharderer or murderers (which is the fact that the
defendant insists must be established) is simplyagoessiblé. Eikos arguments, then, have
merit alongside other types of evidence that mightised to decide a case (rather than establish

the “truth” about it), and here the exercise ofrdlelgy | amply demonstrates that merit.

The range oéikosarguments

The examples from Tetralogy | represent only oneesp in which Antiphon employsikos
arguments, although they are particularly finestitations of what is involved. The third and last
Tetralogy also makes extensive used of this argtatiga strategy, as indeed Antiphon does
elsewhere. In his own defense trial in Athens, pimbin resorted to at least oedosargument,
thus perhaps indicating the value of this stratégyhim!® A member of the oligarchic
government of the Four Hundred who were overthrawdAl11l, Antiphon was one of the few
who did not go into exile and was executed by thety. In one of the remaining fragments of
his speech, he seemingly argues that he wanted thelybest for Athens by asking “What
likelihood (eikog is there that | should want an oligarchy?” (Frllal5). Since, as the
prosecution claimed, he composed defenses for q@beple, he was not likely to be of any

importance under an oligarchy compared to a demgcikhis is the only speech of Antiphon’s

®Qutside of a reliable confession, which would underrtieepbint of the exercise and still be no more than one
logosto be weighed against others.

191 say at least one because, in spite of the high reputatibthta speech seems to have held among Antiphon’s
contemporaries and in the subsequent tradition, we baly three short fragments of it left (much of thi/on
discovered on papyri in 1907). Among these, only theetkmsargument is evident.
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of which we do know the outcome—like at least otreeofamous Athenian defenddnhe was
not successful in persuading the jury.

Another particularly strong illustration of Antiph’s use okikosarguments arises in his
court speech “On the Murder of Herodes.” Usher @129) judges this speech responsible for
Antiphon’s reputation as a pioneer @kosarguments. The defendant, Euxitheus, (a citizen of
Mytilene) has been charged in a questionable wd#y the murder of an Athenian, Herodes. The
two men had been together with others on a boahddor Thrace. After a night of drinking
while in harbour, Herodes goes missing. Euxithezlpshin the search, but in the end continues
on the way to Thrace. After he has left, he is aeduof the murder (although no body is ever
found), supposedly on the testimony of a slave wih® prosecuting parties subsequently
executed before he could be questiotfed.

The bulk of Euxitheus’s case involves the likebde (a eikotg, and they are
considerable (5:25-63): that he was not accusedenitely is likely because the prosecutors
needed time to fabricate their evidence; if he lefidthe vessel (contrary to his insistence), it is
likely that some evidence or clue of the murder Midae found around the harbor; if a boat was
used, it is likely that some sign would be presamtthat boat; it is likely that the slave was
promised his freedom if he accused Euxitheus (theghould be aware that this happens); if the
defense had had access to the slave to torturddsirwas the accepted custom), then it is likely

he would have retracted his accusation, as indeatichwhen he realized he was going to die; it

M Gagarin (1997:249) sees parallels between this speech ancetRéatmattributes to Socrates in f@ology But
this is not the only instance of such parallelism, anadwlleconsider this as an argumentative strategy in a later
chapter.
2The unorthodoxies of the case, of which Antiphon makes rinuttte speech, include the fact that Euxitheus was
accused of murder, but arrested by a procedure intendedrfonon criminals. The latter did not involve open-air
trials, solemn oaths and the fixing of a fixed penaltycfmmviction. Also, after his arrest he was kept in algtntil
the trial, in spite of his being willing to provide theual sureties. Moreover, the slave whose testimony seems
pivotal in the charges against him was executed before thesédfied access to him.
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is also judged unlikely that the murderer would énaxssed an accomplice (as the slave was
deemed to be); it is likely that such a crime coodd have been committed without attracting
attention, nor without leaving tangible evidenaesum, Euxitheus asks: “men of the jury, how
can these things be likely?” (45). To emphasize ithport of this, Euxitheus indulges in
repetition of the slave’s treatment and the liketitis to be drawn from the prosecution’s
behaviour with regard to it.

Euxitheus uses other argumentative strategiesilgmdy in a pathotic appeal for the
jury’s pity (73) and defending his father’s chaeadn an ethotic argument (74-79), and, as we
have seen, arguing that the normal rules of praeentusuch cases had been violated. The latter
may well give strong support to the likelihood thtae prosecutors have fabricated evidence and,
as Gagarin suggests (1999:160) the reputationeopleech in antiquity makes it likely that the
strategy of juxtaposing these points was succe$5ful

While an undoubted master of the strategy, Antiptx@s not alone in his use eikos
arguments, and a balanced consideration of thgolitmrequires the examination of a few
additional cases. An interesting example is sugges one of Gorgias’ extant speeches, “A
Defense on behalf of Palamedes.” Plato in Bteedrusattributes the origin of likelihood
arguments not only to Tisias but also to Gorgia®76). Of the works available to us, the
Palamedes speech is the best candidate. Althougliasdardly usesikoshere, he clearly is
weighing likelihoods in an effort to show that itagv unlikely that Palamedes committed the

treason of which he was accugéd.

13 Although the judgment on this is far from unanimddee (1980:50) finds the evidence against the defendant to
be strong and suggests further that since he is a Mygitimccused of murdering an Athenian, his chances of
acquittal would have been slim.

4 This fictional speech, drawing on the myth of OdyssedsRalamedes, is another exercise in argumentation. At
the siege of Troy, Palamedes has exposed Odysseus’ feignedssdolr what it was thus forcing him to join the
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Gorgias has Palamedes offer a range of argumersisow that is was not likely that he
did what Odysseus alleged. The treason must hagenb& some way, and that would have
involved a discussion. But a discussion requirgsegting, and how could there be a meeting
unless either party sent a messenger to the otBéd?.6) But if a meeting takes place, how will
they communicate? How can each understand the'sotagiguage? If they use an interpreter,
that would require a third person for something tieeds to be secret (B11a.7). But suppose,
contrary to the facts, that a meeting did take gal&¢hy would Palamedes, a traitor, be trusted?
His word would be worth little. Perhaps they coulave exchanged hostages (a brother for a
son) as a surety, but such an action would be evittethe jury (B11a.8). But suppose it is
alleged that the contract was made for money.rbidikely (ouk eiko¥ that a man would take a
small sum for such a service. But how would a lasge be carried? If a number of people
carried it, there would be witnesses; and if ontg,othen it could not be a large sum (B11a.9).
The argumentation continues in this vein, with amékelihood building upon another to give
the weight to Palamedes’ claim that he was notldapaf that of which he was accused. Then he
marshals a similar set of likelihoods to show timatalso lacked the motive for the crime. Again,
Gorgias’ extensive use of likelihood argumentatimes not exhaust the case he makes, he also
employs ethotic argument, appealing to Palamedesi oredibility and against that of his
accuser> and a pathotic appeal to the jury’s emotions (emsnhe claims he will not—
B11a.33)" But it is the core of what is effectiveikosargumentation that should interest us.

Matched to the details of the context, Gorgiassoeang sifts through the claims and counter-

expedition. In revenge, Odysseus frames Palamedes by fardgttgr to him from Priam, in which he was to betray
the Greeks, and hiding gold in his tent. On the badisisevidence, Palamedes was found guilty and executed.

15 Again, there are interesting parallels between the detailssadpieech and that employed by Plato’s Socrates in
the Apology These are discussed elsewhere.

16 McComiskey (2002:47-52) provides an analysis of the Palanspéesh which argues for parallels between
Gorgias’ interest in a triad of argumentative procedurlegies ethos andpathos—and the same triad, with the
same measure of importance accorded to each, that will appeasttl&is Rhetoricdecades later.
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claims to “prove” that the weight of likelihoodss they would be measured against the standard
of the jurors’ experience, favours the innocencthefdefendant.

The last example we will consider moves us in® whder range of texts that might be
considered “Sophisti¢* by nature or influence. It comes from one of Isbes’ speeches,
“Against Euthynus, Without Witnesses.” The titlesignificant; it is on account of the absence
of witnesses that the speech relies so heavilyketiood arguments. And while Isocrates uses
them freely elsewhere, the circumstances of thee taings them to the forefront.

The speech was written for a man named Nicias, dw attempted to hide his assets
from the tyranny of the Thirty. He gave part of meney to a relative Euthynus, who allegedly
failed to return a third of it when requested. Ta@suit was an attempt to recover the sum that
was allegedly owed Nicias. Since no one, free avesl withessed the deposit or return of the
money (21.4), other means than testimony must bd tesargue the case.

Every one knows that those who are clever at spgdiut lack money often try to bring
malicious prosecutions against those who cannaksfa themselves and who have money.
Nicias, however, is a poor speaker and has moreeynthran Euthynus, so it is not likely that he
is attacking Euthynus unjustly. Rather, it is mékely that Euthynus took the money and is
denying it than that Nicias is false in his clainhiave given it. It is not surprising that Euthynus
would deny having stolen the money when even thdse gave money in front of witnesses
have trouble getting it back. Whereas it is nokljkthat Nicias would think he could get
something through a false accusation when not ¢wese who are rightly owed money can

recover it. The greatest evidendekgerion), however, is that Nicias first told people that

7 As O’Sullivan (1996) argues, the break of the firstI8siic around the introduction of Socrates is arbitrary and
unwarranted. It has the unfortunate consequence of exglfigures like Alcidamas and Isocrates, for whom we
have much more in the way of representative works.
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Euthynus owed him the money when the oligarchy beehn established, and the jury should
know this was a time when it was more dangerousetwealthy than to do wrong. The city was
run by those who did not punish wrongdoing but tazdney from the wealthy. In another case
known to Euthynus, Nicias had had money extortedhfhim simply through a threat to take
him to court. So it is not likely that he would fgi a malicious prosecution when he was in
danger. A series of questions then follow, eacltiimy the answer that Nicias would not have
acted if the money was not really owed to him. Wikuthynus might argue that if he wanted to
do wrong he would not have returned two-thirdshef tnoney, Isocrates uses this very argument
against him, insisting that he only took the onedtbecause he knew this defense would be
available to him. In summary, Isocrates shows thatweight of argument indicates there is no
reason for Nicias to make a false accusation, beryereason for Euthynus to act unjustly (21.5-

21).

Evaluatingeikosarguments:

The popularity okikosarguments among the Sophists and their contemesiara testimony to
their utility and power. The cases we have consideshow them appearing in both artifical
cases, like the Tetralogies and the ‘Palamedegaramtly intended for the instruction of
students or as exploratory demonstrations of argtetien, and real cases like those of the
“Herodes” and “Nicias” speeches, as well as Antiphawn trial speech. This suggests we are
not dealing with a haphazard type of reasoning, dng that was reflected on, taught, and
recognized as having better or worse instances.tiBsitraises the question of evaluation and
how such better cases were recognized. One obmeasure of quality might be the success of
the case—good arguments are the ones that winajneBilt this tells us little, and helps even
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less when the outcome of these cases is rarelyknBesides, where success does seem to have
ensued, we cannot be sure that it was due teiltws arguments used. As Gagarin hints, the
apparent success of the “Herodes” case may hauve dheée as much to the illegality of the
procedures employed by the prosecution as thaHikedls advanced by the defendant (although
the illegalities are drawn into the likelihoods.s Ave saw in the Introduction to Part I,
adherence by an audience is too often taken asnilgeneasure of rhetorical argumentation, and
criticized because of it. Yet audiences are pemtidy some arguments and not by others, and
that is the difference that interests us.

One thing clear from the cases examined isdlk@tsarguments are not arguments for all
seasons. They stand in many cases as contributguynants, working with others to strengthen
a case in the way that we might today judge autharguments to be contributory. And their
power is judged relative to other types of diragtlence. It is not incidental to the detailed cases
we have examined that first-hand witnesses arenafsBoth Tetralogy | and “Herodes” rely on
the testimony of a deceased slave, and the “Palkeshethd “Nicias” cases are such that their
very nature precludes the presence of witnessdmnfen law strove to have the testimony of
witnesses available. Hence, in the cases we hakedoat, the testimony of withesses must be
rendered suspect in some way or removed altogaihalow theeikosarguments to reveal their
power. Likewise, the Tetralogy | exercise sugg#ss facts, where they can be ascertained, will
constitute stronger evidence than likelihoods. Bggin, where these facts are being related to a
jury, they are subject to the interpretation of gpeakers, and jurors will always need to judge

between competinpgoi in deciding responsibility and punishmént.

18 The exception being the trial speech of Antiphon.
1% Tetralogy 2 makes this clear, since the facts of that case drequestion. One boy who was collecting javelins
on the field fails to realize they are still being thrown enkilled by the javelin of another boy. We know who has
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One conclusion we might draw from this is thatvibuld be a mistake to usskos
arguments when stronger types of evidence is dlailer expected. But this would be an error
in the employment of the strategy itself, not a waydetermine weak from strongikos
arguments. For this we need to look more closelthatarguments themselves and how they
seem to have been understood.

From the cases we have examined, it is difficoilfind corroboration of Socrates’ and
Phaedrus’ suggestion thatkos meant what was accepted by the crowhaedrus273c).
Granted, successfeikosarguments would have had this character, butwbidd have been no
more than an incidental feature about them, anddvalso be the case with all arguments that
gained adherence. Nor, unless we reduce all maifedspute to a black-and-white opposition
of truth and opinion, can we learn much by callihgm arguments that reflected the opinion of
the crowd. The careful working of details and wéanghof likelihoods against each other
indicates that there was much more involved thanplsi triggering preexistent opinions.

More appropriate seems Aristotle’s judgment inakhhe favoured what was probable
(or likely) in generalover the Sophists’ interest in what was proballerga particular set of
circumstances involving the specificities of partér cases. On these terms, goeitos
arguments would be those that made best use dadtmls of the case and the circumstances
involved. The goodness or badness of an argumettti®nature could not be determined in
advance but depended entirely on how it was workedand interacted with the opposing
likelihoods. Thus, the authors of the exercise sagetiphon and Gorgias, took pains to

demonstrate such interactions, along with the ix&aterits ofeikosarguments against other

died and who threw the instrument that killed. But #si€é under dispute is the responsibility and subsequent
punishment. The prosecution and defense present the falifferent ways that favour their interests in deciding
responsibility.
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available evidence. This evokes some of the ideaSaphistic logic presented by Poulakos in
Chapter 1, particularly on the importance of thec#iic time and place of an argument

(Poulakos, 1997:13) and the circumstances in ger@nacial to this is the central idealkdiros

For Poulakos, this involves speakers respondintbedleeting situations marked by their unique
features (18). Kennedy (1963:66), who connects itiea closely to Gorgias, refers to it

specifically as the concept of the opportdhdny given dispute involving opposing positions

can only be resolved through consideration of tiplace and circumstance. This accords with
Aristotle’s appreciation of what was at stake ia 8ophists’ practice.

Any eikosargument must be judged on how well it adjustght circumstances of the
case and makes use of the materials presenteahribtbe transferred between cases, since each
is unique®* So students can only learn the principles involireddentifying likelihoods and
general rules, like not to opposgkos to direct testimony. Their facility at employinget
arguments will come only through practice as dkiltleveloped. Aristotle, later in tihetoric
(1.2.135%35) will distinguish between two types of progfisteid, non-artistic (atechnic) and
artistic (entechnic). The inartificial or non-atits proofs are matters of direct evidence, like
laws, and the testimony of free men or slaves. @lage non-artistic because the arguer has little
control over them. Although we have seen Antiphemg indirect evidence to attack direct
evidence; he is not free to construct that eviderscke chooses. Artistic proofs, by contrast, rely
on the arguer’s skill and are freely chosen to thet circumstances. Here Aristotle will divide

the proofs among those relatedethos pathos andlogos But we can already see the germ of

% Diogenes Laertius claims Protagoras was the first to stresmportance dfairos (D-K 80 Al).

21| think Gagarin (1997:123) overstates the case when hyeststhat theikosarguments in Tetralogy | could be
transferred with only slight modification to any case wheeeissue was “who did it?” Perhaps he has in mind the
parallel with the Corax/Tisias example. But most of@dlk@sarguments used by the prosecution and defense relate
directly to the details of the case (the untouched clottirgghistory between victim and defendant, and so on); any
transference would involve far more than “slight” modificatiRather, “who did it?” disputes were naturally suited
to argumentation based on likelihood.
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such categorizing alive in the thinking of arguléee Antiphon. And, of course, the artistagos

here iseikosargumentation.

Contemporary appearances: Walton and the Plaugjdrgument

We no longer speak generally abeikosargument$? but their evolved forms still have impact
on the ways we reason and show up in modern argatiean theory. In several of his works,
Douglas Walton (1992:3; 1998:16; 2001:104; 2002pi#4)) stresses how such reasoning fell
out of favour in the history of logic, failing toalie the rigor that was expected of good
argumentation. On his termgikos arguments are now to be understood as plausible
argumentation, traditionally “ignored, and evenal@mced, as belonging to the realm of sophists
and slick persuaders” (1992:3). Plato’'s denunamtb the Sophists, he judges, has created a
strong prejudice against plausible reasoning tbatigues to be felt. Again, plausible reasoning,
as expressed by the Sophists, has become uniittielligs part of logic, along with a general
shift on the part of logicians away from both dedie and rhetoric (Walton, 1998:18)By a
plausible argument here he means one that “prodemuspremises that are more plausible to a
conclusion that was less plausible before the pdaisargument was brought to bear on it”

(242)?* If these are to be the modern instantiationsikbsarguments, then this definition does

22 A health care research and teaching web site with the nameteeicind Eikos’, draws part of its name from the
Greek: “Most arguments in health care employ evidence, usuatist&al in nature, derived from empirical
research. The results of these studies are usually praadigionature, and reasoning from them implies prowisio
inference and plausible belief, heraikos:
http://individual.utoronto.ca/ecolak/EBM/evidence_and_eikdek.htm(visited, July 29, 2007)

# Walton (2002: Chapter 4) gives more credit to the Stphighe history of plausibility arguments, a histdrgtt
he still traces principally through Carneades of the latadamy, to Cicero, Locke (whose famous case of the
Dutch ambassador and the King of Siam uses ‘probabifitifie sense that the ancients used ‘plausibility) and
Bentham. But when he establishes his new theory of plétysihiChapter 5, it is a skeptical theory that has its
acknowledged origins in the sayings of Carneades rather tHem Saphists.

24 Another contemporary engagement with plausibility théethat of Rescher (1976), although his treatment is far
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not exactly accord with what we learned from thedgt of ancienteikos arguments. But
elsewhere, Walton (2001; 2002) clearly equatesgibéel reasoning witleikosarguments in a
way that conforms to our understandifgkosinvolves a kind of common knowledge, which on
investigation is more a matter of plausibility thaotual knowledge. “Eikotic arguments are
arguments based on defeasible inferences or gerati@h” (2001:98), the latter understood as
“everyday human experiences of the way things eagdnerally expected to go” (100). In using
plausibility to explain some traditional problemghwenthymemes, Walton notes again that this
“concept of the way things can be normally expetbego in familiar situations was lost sight of
in logic for two thousand years” (104). For him,piontantly, eikosarguments (or plausibility
arguments) allow us to fill in the hidden premige®nthymematic arguments, because arguers
implicitly expect audiences to fill in details digir common experience. This does fit with the
practice of the ancient Sophists and orators whel@ed this strategy to connect with the
common experience of their audiences (jurors). feremce to theAd Alexandrum(1428a25),
suggests that something can be found plausible \Wkarers have examples in their own minds
of what is being said (Walton, 2002:135). But Walt@lso attributes the historical neglect of
eikosarguments to their being based on a perssutgectiveunderstanding of how something
can normally be expected to go in familiar situasioHence, we have a clearer explanation for
why such argumentation has lost favour: moderrkthinfinds the strategy too subjective and so
not reliable for logical reasoning. But if thisgs, it is a misunderstanding of the intent behind

eikosarguments. To stress a person’s subjective uragtisty in this way—an interpretation

more rigorous. Tracing thteoreticalor systematic interest in plausibility back to Aristatl€bpics Rescher
proposes a theory that will effect a transition from thialdity of sources to the plausibility of their utterancése
can agree with his originary point for the theory sincgighon’s treatment, while deemed foundational (Enos:
1980:182) is hardly systematic.

Interestingly, Rescher marks a sharp distinction betwesrsibility and probability. The former is
concerned with the reputation of the sources of claims, asddlaxternal; probability is by contrast internal,
involving the content of the claims (28).
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that invokes some interpretations of Protagorasasue maxim—is to overlook the very
commonality that is at stake in such reasoning (dvad Walton wishes to draw from it).
Walton’s final adoption of a model of plausible seaing (2002:200) stresses that certain
propositions are plausible in themselves (in a et and hence not dependent on a hearer’s
subjective view. Such propositions are plausibleabse they appear to be true because there is
no over-riding reason to think them false, and Iseytare acceptable to a rational person as
plausibly true, although this acceptance is coodgi and tentative.

What made, and makesikosarguments so persuasive in court settings is pipea to
what was customary in the experience of peoplergéiyelnnes (1991) suggests that the reason
Antiphon (and Gorgias) consistently used anonymsetegk characters was to stress character
types that could be generalized. To ask whetheartcplar action is the kind of thing that a man
with a certain kind of character is likely to doarcertain situation is not to ask for the hearer’'s
arbitrary opinion on the matter; it is to tap ink®ir general fund of knowledge concerning the
customs of their society, their community, and hiney know people to generally beh&ve.
Indeed, the fact that people do sometimes behawvefalnaracter or in unexpected ways renders
such reasoning always no more than plausible ahtkerable to counter argument. But in the
kinds of situations we have seen the strategy usé&la powerful tool of persuasive argument
and, correctly employed, it will be the best aualgastrategy in the circumstances. That it
requires the arguer to know well the cognitive emwment of his or her audience and use that in
constructing the argumentation speaks more geget@lthe rhetorical nature of the activity

involved.

% Consequently, Gagarin (2002:132) associailessarguments with theomos(custom) side of theomogphusis
debate.
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